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CLEAR LAW ENFORCEMENT FOR CRIMINAL 
ALIEN REMOVAL ACT OF 2003 (CLEAR ACT) 

WEDNESDAY, OCTOBER 1, 2003

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON IMMIGRATION,
BORDER SECURITY, AND CLAIMS, 

COMMITTEE ON THE JUDICIARY, 
Washington, DC. 

The Subcommittee met, pursuant to notice, at 4:30 p.m., in Room 
2237, Rayburn House Office Building, Hon. John N. Hostettler 
[Chairman of the Subcommittee] presiding. 

Mr. HOSTETTLER. The Subcommittee will come to order. 
Today, the Subcommittee is holding a hearing to examine H.R. 

2671, the Clear Law Enforcement for Criminal Alien Removal Act 
of 2003, or the CLEAR Act. The CLEAR Act clarifies the authority 
of State and local officers to assist the Federal Government in en-
forcing the immigration laws. It provides a means for Federal, 
State, and local law enforcement officers to work together to appre-
hend, detain, and remove illegal aliens. 

This is timely legislation. Our Nation faces an illegal immigra-
tion crisis of epic proportions. The former INS estimated that there 
were 5 million illegal aliens in 1996 in the United States. That 
number ballooned to 8 million in the past 2 years, and some esti-
mate the illegal population in the United States to be upwards of 
10 million today. 

For the last few years, some 500,000 illegal aliens have been en-
tering the United States annually, despite the fact that we have 
strengthened control at our borders. Why would aliens take the 
risk of crossing in rugged and treacherous terrain or place their 
lives in the hands of ruthless smugglers? Because they believe that 
once in this country, they can live and work here without fear of 
detection. 

In the late 1990’s and the early part of this decade, illegal aliens 
and unscrupulous employers took advantage of the disorganized 
INS, an agency that had more missions, it seems, than will or 
means to carry out. Since the September 11th attacks, those aliens 
have exploited the fact that immigration enforcement resources 
have been diverted to the fight against terror. This bill would ag-
gressively—excuse me, would expressly give State and local police 
the resources and authority to assist in immigration enforcement. 
Many police officers have sought such authority to assist the Fed-
eral Government in the vital task of enforcing this Nation’s immi-
gration laws. 
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There are those who oppose the bill, however. Some opponents 
argue that local law enforcement officers should not have to enforce 
the Federal immigration laws. I would note that participation in 
enforcement under the bill is voluntary. Other opponents argue 
that local police have no place assisting enforcement of the Federal 
immigration laws. I would note that local police help other Federal 
agencies, such as the DEA and FBI. I would also respond that hav-
ing law enforcement entities work together, as occurs daily on Joint 
Terrorism Task Forces, is the best way to ensure the safety of the 
American people. 

Still others have argued that having local police officers assist 
ICE, Immigration and Customs Enforcement, in enforcing the im-
migration laws would damage relations between local police and 
immigrant communities. 

As I understand these arguments, aliens in those communities 
are in a vulnerable position where they are preyed upon by thugs 
and other criminals, opportunists, and abusive spouses. Critics are 
concerned that such aliens will be unwilling to go to police who as-
sist immigration officers. 

In response, I first note that it makes no sense to argue that in 
a free and democratic society the weak are better protected by con-
cealment and deception than they are by the rule of law. The con-
cept that aliens are more secure residing in a quasi-legal under-
world in which their illegal status is hidden by police, otherwise 
sworn to uphold the law, is illogical at best. Such arguments also 
fail to take notice of two facts: first, police and prosecutors would 
retain the discretion, even under the CLEAR Act, not to take action 
with respect to the witnesses to or the victims of crime; second, im-
migrant victims of many crimes are eligible for relief, particularly 
under the U visa program. Battered spouses are eligible for addi-
tional relief, including cancellation of removal. 

Arguments that local immigration enforcement would harm rela-
tions between police and communities are also unduly speculative 
because they assume that local sanctuary policies prompt alien 
communities to trust the authorities. What is not speculative, how-
ever, is that illegal aliens who are arrested by local police but are 
released without being turned over to ICE are free to commit addi-
tional crimes often against other immigrants. 

Enrique Alvarez, for example, was an illegal alien at the time 
that he allegedly kidnapped and assaulted a 9-year-old victim in 
early 2003. He was also illegal 3 years earlier in 2000 when, it has 
been reported, the San Jose police arrested him on suspicion of 
auto theft. It does not appear, however, that San Jose ever notified 
INS about him following that arrest. The Committee is currently 
investigating Alvarez’s status and his criminal record. 

Similarly, in December 2002, a 42-year-old mother of two was ab-
ducted and assaulted in Queens, New York, as discussed in a Feb-
ruary 2003 hearing on that matter. Five aliens were arrested in 
connection with that assault. Four of those aliens entered the 
United States illegally, and three of them had been previously ar-
rested by the NYPD but not reported to the INS. 

Where local authorities have notified immigration authorities 
about criminal aliens, however, additional crimes have been avoid-
ed. For example, press reports indicate that fingerprints that INS 
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took of Lee Boyd Malvo proved crucial in linking Malvo and John 
Muhammad to the capital area sniper attacks in the fall of 2002 
and an unsolved murder in Alabama. INS reportedly took those fin-
gerprints after it arrested Malvo on a tip from local authorities in 
Washington State that Malvo was an illegal alien. 

Opponents of this legislation have also asserted that allowing 
local police to assist in enforcing the immigration laws would lead 
to racial profiling. These concerns fail to appreciate the experience 
that local police would bring to immigration enforcement. State and 
local officers are trained and instructed in how to build cases with-
out violating constitutional protections. Critics fail to explain why 
enforcing the immigration laws would present different constitu-
tional challenges from enforcing criminal law. 

Further, some who oppose this legislation argue that immigra-
tion law is too complex to be entrusted to local police. Again, I be-
lieve that this agreement sells local law enforcement unfairly short. 
An officer who can unravel a complex criminal conspiracy should 
be able to determine whether an alien has overstayed a visitor’s 
visa. 

In addition, I note that the CLEAR Act provides tools for local 
police to use in determining whether an alien is illegally present 
in the United States. The act allows for training to be made avail-
able to those officers and that DHS provide them with a training 
manual. 

The CLEAR Act also expands the amount of information avail-
able to local law enforcement through NCIC. This information is in 
addition to the information currently available to local police 
through ICE’s Law Enforcement Support Center, or LESC. Fur-
ther, most of the immigrant violations that local police would en-
counter would not take in-depth analysis. The majority of aliens re-
moved from the United States are aliens who have entered without 
inspection or who have overstayed nonimmigrant visas. Both of 
these violations can be uncovered through simple questioning. The 
LESC can also provide assistance in making this determination. 

In summary, I believe that this legislation is an appropriate re-
sponse to the immigration crisis that is currently facing our Na-
tion. Those who would argue that enforcement of the immigration 
laws should be left solely to ICE fail to appreciate the inter-
connected nature of local, State, and Federal law enforcement pres-
ently. It would appear that some critics of this bill would prefer to 
make ICE a pariah agency, isolated from State and local police offi-
cials who would hide rather than identify immigration violators. I 
doubt, however, that those critics would be willing to pay the costs, 
either fiscal or societal, of such policy. 

I turn now to the Ranking Member, my colleague, Ms. Jackson 
Lee from Texas, for any opening statement she might like to make. 

Ms. JACKSON LEE. Thank you very much, Mr. Chairman. I want 
to note for the panelists and the Members that the Chairman and 
myself have enjoyed a collegiate relationship in working on these 
issues, although in many instances we disagree. But I certainly ap-
preciate the fact that he has been open and willing to listen to 
some of my concerns, and I would look forward, as we are having 
the hearing on the CLEAR Act, that we can move quickly to have 
a hearing on the smuggling legislation that I have authored and 
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would hope that we’d have that opportunity to do that in the very 
near future. 

Even with this collegiate attitude, let me say, as I open my re-
marks, that I believe that the CLEAR Act is both unworkable, bur-
densome, and is an unfunded mandate. And I truly believe that the 
security of this Nation is really founded on better intelligence. That 
is how we will secure the homeland. And many of the aspects of 
the CLEAR Act are already included in present law enforcement 
opportunities. 

There’s not a State in our Nation nor a city in our Nation that 
is not facing its own budget crisis. I cannot imagine the burden 
that the CLEAR Act will implement on local law enforcement with-
out any sources and resources to supplement the already tight 
budgets of our law enforcement officers. 

Since 9/11, the great tragedy that this country experienced, we 
have asked our first responders to be on the front line of many, 
many aspects of homeland security. As a member of the U.S. 
Homeland Security Committee of the House of Representatives, I 
can assure you that the burden is enormous, that police now are 
having to provide added equipment, that they are required now in 
certain areas, in certain large efforts in the community, festivals 
and other large gatherings, to add extra-manned and extra-
womanned police officers, if you will, to protect our community. 

In a few months, though we’re excited about it, Houston, the 
fourth largest city in the Nation, will host the Super Bowl. I can 
assure you that our law enforcement will probably not be able to 
find one extra man-hour or woman-hour that they can spare as 
they look to host one of the Nation’s proud sports activities. 

As it relates to the point that the Chairman made with respect 
to Mr. Malvo, the sniper, which we all found to be a heinous and 
horrific act, let me suggest that he was a minor in removal pro-
ceedings, and he was released by a judge. The CLEAR Act would 
do nothing to have prevented Mr. Malvo from being released. 

So, Mr. Chairman, I have serious reservations about the Clear 
Law Enforcement for Criminal Alien Removal (CLEAR) Act, H.R. 
2671. State and local police already have authority to enforce crimi-
nal laws, regardless of the immigration status of the perpetrator of 
the crime. They also have the authority to notify Federal immigra-
tion agents about foreign nationals who have committed crimes. 
The CLEAR Act would go beyond the enforcement of criminal laws 
and put pressure on State and local police to investigate and en-
force similar immigration—civil immigration laws. 

Among other things, the CLEAR Act would require State and 
local governments to enact statutes that expressly authorize law 
enforcement officers to enforce immigration laws during the course 
of their duties. It would sanction governments that fail to enact 
such statutes by stopping their Federal reimbursement for incar-
cerating noncitizens. What a horrible penalty for innocent munici-
palities who are trying to do the very best with the meager re-
sources and responsibilities they have. 

The Federal CLEAR Act should not break the harmony that cit-
ies have created between their immigrant community who are law-
abiding citizens. In addition, police do have the authority to stop 
individuals and determine whether they have violated civil laws, 
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such as having an expired driver’s license. In that instance, if they 
come in contact with someone who, by checking their license plate 
or something else, is engaged or has engaged in a criminal act, 
they certainly have the authority to deal with that individual. 

Under the CLEAR Act, State and local law enforcement would 
have 10 days to report background information on undocumented 
aliens they apprehend, and the State and local law enforcement 
agencies would have to explain any failure to do so. 

Mr. Chairman, I have been a member of the Houston City Coun-
cil and am delighted to have the Mayor Pro Tem here present with 
us today, Gordon Quan, who you will introduce, unless you share 
that opportunity with me. He’s an outstanding member of our City 
Council. He has chaired and organized the city’s Immigration Task 
Force or Council Committee, and he has led in a very able way. 

We can assure you that that would be an enormous, untenable 
burden to say that our law enforcement had 10 days to report the 
background information when they’re dealing on the various 
incidences and crime and other assaults and matters that they 
have to confront to protect and secure those citizens in the city of 
Houston and others. This would be just unrealistic. 

This would apply to the following information on all immigration 
violators: the alien’s name; the alien’s address or place of residence; 
physical description of the alien; the date, time, and location of the 
encounter with the alien; reason for stopping, detaining, appre-
hending, or arresting the alien; if applicable, the alien’s driver’s li-
cense number and the State of issuance of such license. None of 
this goes to protecting us against terrorism; if applicable, this type 
or any other identification document issued to the alien, any des-
ignation number contained on that identification document, and 
the issuing entity for the identification document; if applicable, the 
license plate number, make and model of any automobile registered 
to or driven by the alien; a photo of the alien, if available or readily 
obtainable; the alien’s fingerprints, if available or readily obtain-
able. 

I do not want to state—want State and local police forces to en-
force civil immigration law. The immigration law, Mr. Chairman, 
is extremely complicated. Federal judges have compared it to the 
Internal Revenue Code in complexity. Maybe we as a Committee 
will work to ensure that the immigration laws are effective but 
maybe that they’re more simplified. 

Local law enforcement officials do not have the training and ex-
pertise that is necessary to determine whether a person who ap-
pears to be from another country is an alien who is in the United 
States unlawfully. I think we do better to ensure more immigra-
tion-trained personnel that would assist in their work in local com-
munities. Community-based policing is one of the most powerful 
law enforcement tools available. By developing strong ties with 
local communities, police departments are able to obtain valuable 
information that helps them fight crime. 

In fact, the recent terrible incident with smuggling of illegal 
aliens in Texas was aided by the willingness of those individuals 
to share with police persons and Federal authorities who they 
thought would be helpful to them, and that relationship helped 
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solve some of the—to bring to justice some of those who per-
petrated this heinous crime. 

The development of community-based policing in immigrant com-
munities is extremely important, and I believe that the CLEAR Act 
would put a damper, but it would set this whole communications 
relationship afire. In some cities, criminals have exploited the fear 
of immigrant communities and have utilized them and violated 
them and caused them not to go to law enforcement officials when 
they should. 

For instance, in Durham, North Carolina, thieves told their vic-
tims in a community of migrant workers that if they called the po-
lice, they would be deported. And local police have found that fear 
of being deported prevents many immigrants from reporting 
crimes, even in the face of grave danger. 

In 1998, Eleanor Gonzalez, an immigrant in New Jersey, was 
found murdered in the basement of her apartment. Friends of Ms. 
Gonzalez said that the suspected murderer, her former boyfriend, 
threatened to report her to the INS if she did not do what she was 
told. 

So, finally, Mr. Chairman, might I say that this is an important 
hearing. I do not deny that. But, clearly, we must think reasonably 
about this. And as I read the long list of requirements of one lonely 
police officer with a multitude of responsibilities, a line officer on 
the front lines that has to go out every day and do his duty and 
then come back and just be burdened down with police work or pa-
perwork that immigration authorities should be doing is out-
rageous. How are we going to pay for this? is the question. Why 
don’t we work with the Department of Homeland Security and 
make sure that we have the kind of well-trained, well-funded, 
multiplicit individuals who can help us in the local areas, multi-tal-
ented, multi-faceted, but certainly the CLEAR Act is too much of 
a burden, a burden on those who work every day to protect us in 
our communities. 

I yield back. 
Mr. HOSTETTLER. I thank the gentlelady for her statement. 
Do any other Members of the Subcommittee have an opening 

statement? The Chair recognizes the gentleman from Arizona, Mr. 
Flake, for 5 minutes. 

Mr. FLAKE. Mr. Chairman, I just want to ask unanimous consent 
to insert into the record a letter from Americans for Tax Reform, 
signed by Mr. Grover Norquist, also signed by the Honorable Bob 
Barr, former Member of Congress, whom we all know here, and 
David Keene, the president of the American Conservative Union, in 
opposition to the bill. 

Mr. HOSTETTLER. Without objection. 
Mr. FLAKE. Thank you. 
[The letter follows in the Appendix] 
Mr. HOSTETTLER. Does the gentleman yield back his time? 
Mr. FLAKE. Yes, I do. 
Mr. HOSTETTLER. The Chair now recognizes the gentlelady from 

California, Ms. Sánchez, for 5 minutes. 
Ms. SÁNCHEZ. Thank you, Chairman Hostettler and Ranking 

Member Jackson Lee, for convening this important legislative hear-
ing today to hear testimony on H.R. 2671, the Clear Law Enforce-
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ment for Criminal Alien Removal Act of 2003, commonly known as 
CLEAR. 

I believe that the CLEAR Act is perhaps one of the most dan-
gerous and potentially damaging bills that this Subcommittee has 
considered. The CLEAR Act is detrimental to our police depart-
ments, the safety of our immigrants and nonimmigrant commu-
nities, and to our national security. 

The CLEAR Act burdens State law enforcement agencies and 
budgets because it puts a substantial burden on the State and local 
law enforcement agencies, State and local budgets, and taxpayers 
as well. The CLEAR Act will require State and local law enforce-
ment agents to be police officers, first responders, and now immi-
gration agents. America’s State and local law enforcement agencies 
have their hands full fighting crimes and keeping our streets safe. 

Since the terrorist attacks of September 11th, State and local law 
enforcement agents have been given added responsibilities of being 
first responders, our first line of defense against a terrorist attack. 
The CLEAR Act adds to these substantial burdens the responsi-
bility of enforcing Federal civil immigration laws, not criminal im-
migration laws. This is not an easy task. To properly enforce Fed-
eral immigration laws, police officers will have to be knowledgeable 
about subjects like the H1-B visa program, asylum, and temporary 
protected status. It takes Federal immigration agents 17 weeks of 
training to learn the basics of these subjects, not to mention the 
time it takes to understand the thousands of nuances of Federal 
immigration law. 

The CLEAR Act will also make it much more difficult for State 
and local law enforcement agents to protect the communities that 
they try to serve. Turning police officers into immigration agents 
will destroy trust, cause many immigrants, whether they are here 
legally or illegally, to avoid contact with law enforcement agents 
because of the fear factor, and deter immigrants from helping with 
criminal investigation. The fear of being imprisoned or deported 
will cause victims, witnesses, or concerned citizens of immigrant 
communities from contacting police officers within information 
about crimes. This fear may prove to be a slippery slope and result 
in immigrants’ not informing fire departments and emergency res-
cue personnel of emergencies. 

And I have two letters that I’d like to submit with unanimous 
consent into the record from the California Police Chiefs Associa-
tion and the Federal Hispanic Law Enforcement Officers Associa-
tion in opposition to this bill. They are folks on the front lines that 
see that establishing this type of fear in communities is going to 
actually hamper their ability to protect and serve. 

Mr. HOSTETTLER. Without objection. 
[The letter follows in the Appendix] 
Ms. SÁNCHEZ. One of the most troubling aspects of the CLEAR 

Act is that it doesn’t require any police training of immigration law 
whatsoever. While it gives the officers the added responsibility for 
enforcing Federal immigration laws, it doesn’t do anything to en-
sure that officers will be adequately trained to enforce those laws. 

Under Sectio 109(a) of the CLEAR Act, within 180 days of enact-
ment the Attorney General or the Secretary of the Department of 
Homeland Security are required to develop a training manual to 
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teach State and local law enforcement personnel about how to en-
force Federal civil immigration law. However, the training is not 
mandatory. Under section 109(d) of the CLEAR Act, the clarifica-
tion provision, States and localities are not required to take any 
immigration training courses as a prerequisite to enforcing immi-
gration laws. 

Specifically, section 109(d) states, ‘‘Nothing in this act or any 
other provision of law shall be construed as making any immigra-
tion-related training a requirement for or prerequisite to any State 
or local law enforcement officer to enforce Federal immigration 
laws in the normal course of carrying out their law enforcement 
duties.’’

As a further obstacle to training State and local police officers on 
immigration law, section 109(b)(1) of the CLEAR Act allows the At-
torney General or the Secretary of DHS to charge States and local-
ities a fee of up to 50 percent of the total cost to acquire the train-
ing manuals without actually requiring the training itself. 

I have extended remarks which I would like to submit to the 
record, but I just want to make one final point, and that is that 
the CLEAR Act, which purports to further national security inter-
ests, will actually have the opposite effect if implemented because 
police officers will now be burdened with trying to enforce civil im-
migration laws such as overstayed student visas, as an example, or 
a student who may have temporarily overstayed before re-enroll-
ing, or a student who may have dropped to part-time status but 
has an extension in the works and under consideration, instead of 
going after the criminal aliens, which all of us think law enforce-
ment’s time is well spent doing. 

So with that, I will yield the balance of my time and submit my 
full remarks for the record. 

[The prepared statement of Ms. Sánchez follows in the Appendix] 
Mr. HOSTETTLER. I thank the gentlelady. 
The Chair now recognizes the gentleman from Iowa, Mr. King, 

for 5 minutes. 
Mr. KING. Thank you, Mr. Chairman. I appreciate the oppor-

tunity to be recognized, and I would ask unanimous consent to in-
troduce some remarks into the record, but also make some very 
brief comments with regard to that. As I listen to the opening 
statements here before this hearing, a few things come to mind. 

One is, according to INS’ records, there were at least 98 Amer-
ican citizens who were murdered by those who had been adju-
dicated as illegal aliens and then released into society. That’s be-
tween 1994 and 1998, if I remember those numbers right—1999. 
And I think those numbers are significantly larger. We’re in the 
process of compiling data, not just from our Federal penitentiaries 
but also from the State penitentiaries. It’s very complicated. That 
number does look to be substantially larger. 

As we are seated here today and we watch the news across the 
country, there is an effort across the Nation called—and I think in-
accurately labeled a Freedom Ride, where there are buses traveling 
through our major cities in America advocating for fast-track citi-
zenship for illegal aliens. And, you know, as I listen to the argu-
ments that are made here, there are those also who support that 
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as a legitimate means to adapt the law to the person who has bro-
ken it rather than enforce the law as it’s intended by Congress. 

It’s our responsibility to enforce the law or amend the law, and 
I believe Mr. Norwood has brought an important piece of legislation 
here before us. I am a cosponsor of this legislation. I enthusiasti-
cally support it. I was raised in a law enforcement family, and it 
is absolutely essential that we have cooperation at all levels of law 
enforcement in this country, from Federal down through our State, 
down to our local law enforcement officers. They have to know on 
what ground they stand, and any city that passes an ordinance 
that precludes their employees from enforcing Federal law in a 
sense is writing their own immigration law. That’s the responsi-
bility of Congress. 

Thank you, Mr. Chairman. I yield back. 
[The prepared statement of Mr. King follows in the Appendix] 
Mr. HOSTETTLER. The gentleman yields back the balance of his 

time. The Chair now recognizes the gentlelady from California, Ms. 
Lofgren, for 5 minutes for an opening statement. 

Ms. LOFGREN. Thank you, Mr. Chairman. I will not use the en-
tire 5 minutes, but I will say that I believe that the so-called 
CLEAR Act would be a mistake for our country and would set back 
the cause of law enforcement significantly. 

When the police chiefs of California send a letter to me and the 
delegation as strong as a letter they’ve sent arguing against a piece 
of legislation, I think it’s important to sit up and take notice. And, 
in addition to the points they’ve made relative to the enforcement 
of the criminal law, I also believe that the issues in their minds 
relative to forcing local police to cover the costs to deal with non-
criminal aliens is something that we need to address in this Con-
gress. 

As you know, California has the highest-gap funding levels and—
but we still shoulder most of the costs in State government and in 
local government. And this will just aggravate that situation. So, 
in addition to the letter from the Police Chiefs Association, I will 
note that the California Democratic delegation met just last week 
with the sheriff of L.A. County, with the sheriff of Orange County, 
with the chief of police of the city of Los Angeles, and all three of 
them urged us not to do this. And these are not exactly, you know, 
liberal guys. I mean, they think it’s a mistake, and I think we 
ought to listen to them. 

In addition to the letter from the police chiefs, I would like to 
submit—ask unanimous consent to submit for the record a letter 
from the chief of police of the city of Newark, which is just outside 
my district in California, as well as a letter from the Boston police, 
all in opposition to the legislation, as well as a letter just received 
and signed by, I think, something like three or four pages from the 
California Legislature outlining their concern and disagreement 
with the act. 

[The letters follow in the Appendix] 
Ms. LOFGREN. I think that it’s good to have hearings sometimes 

on controversial issues such as this, and we can listen to the ex-
perts. Certainly the police chiefs know a lot more about law en-
forcement than any one of us. 

So I yield back the balance of my time. 
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Mr. HOSTETTLER. The Chair now recognizes the gentleman from 
California, Mr. Berman, for 5 minutes for an opening statement. 
Oh, sorry. The Chair now recognizes the gentlelady from Pennsyl-
vania, Ms. Hart, for 5 minutes for an opening statement. 

Ms. HART. Thank you, Mr. Chairman. I have a larger opening 
statement to submit for the record, but I simply want to state that 
I believe we’re hearing some interesting concerns about the legisla-
tion, and maybe some of it’s a misunderstanding about the legisla-
tion. And I’m pleased that we have the prime sponsor, Mr. Nor-
wood, here as well as Mr. Deal. And I’m also an original cosponsor 
of the bill. 

One of the major complaints that we heard about domestic secu-
rity after September 11th was the lack of coordination between 
Federal agencies and between Federal and State officials. Unfortu-
nately, these problems haven’t been entirely solved, especially be-
tween Federal immigration officials and State and local law en-
forcement. That is the purpose of the CLEAR Act. 

Now, the problem is very obvious to a lot of us who’ve actually 
experienced issues in our districts, those who, like Mr. King re-
ferred to, had terrible crimes committed where illegal immigrants 
were actually released from custody, only to commit those crimes—
which, I will add, further complicated the job of local law enforce-
ment and that could have been avoided completely if that law en-
forcement could have dealt with the issue right up front. 

That’s why I’m happy to join as an original sponsor of this bill. 
I look forward to the testimony. I don’t’ want to belabor the open-
ing statements any longer, but I ask for unanimous consent to sub-
mit my opening statement, the complete opening statement, for the 
record. 

Mr. HOSTETTLER. Without objection. 
[The prepared statement of Ms. Hart follows in the Appendix] 
Ms. HART. I yield back. 
Mr. HOSTETTLER. The Chair now recognizes the gentleman from 

California, Mr, Berman, for 5 minutes for an opening statement. 
Mr. BERMAN. Well, thank you very much, Mr. Chairman, and I 

thank you for calling this hearing because I think it’s important to 
create a structure for the discussion of this important issue. 

I don’t want to repeat, even though I very strongly agree with 
the arguments of my colleagues, Mr. Flake and Ms. Jackson Lee 
and Ms. Sánchez and Lofgren, on why I have real concerns about 
this legislation. 

I would like to put into the record two letters. One is a letter 
from the police department of Lenexa, Kansas, indicating just what 
the passage of this legislation would do to the operations of that 
police department and that town in the State of Kansas. 

Mr. HOSTETTLER. Without objection——
Mr. BERMAN. Not California, not Berkeley, not Boston. Kansas. 
And also from a battered women’s and children’s nonprofit, point-

ing out that immediately upon the passage—also located in Kan-
sas, upon passage of this kind of legislation, they know that immi-
grant women and children who’ve been subject to abusive treat-
ment, the kind of people that this shelter and program seek to take 
care of, will no longer come or report to the local authorities these 
incidents and get the treatment, that this will work against the vic-
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tims of crime and mistreatment because of what they feel will hap-
pen should something like the CLEAR Act become law. If I could 
put both of those in the record, I would appreciate it, Mr. Chair-
man. 

Mr. HOSTETTLER. Without objection. 
[The letters follow in the Appendix] 
Mr. BERMAN. And then, just a general comment. The present sit-

uation—I agree with many of the speakers who disagree with me 
on this bill. The present situation is intolerable. We have millions 
of people in this country out of status, using false identifiers. Obvi-
ously the whole premise of the ’86 bill on the issue of sanctions did 
not apply. We’re trying to do a number of things to deter this from 
continuing to happen, spending a great deal of resources to make 
our borders more under our control, to implement entry-exit visa 
systems to try and deal with the potentials for overstays. 

But it seems to me at a very fundamental level we have three 
choices: we let this intolerable situation continue, with all the ex-
ploitation and problems that exist from it; we attempt to address 
it, as many thoughtful people on both sides of the aisle have, our 
colleague Mr. Flake has put together a process for doing this. Many 
others in both the House and the Senate have. And try to come to 
grips with not only the problem of our borders, but the issue of 
need for legal workers in the future through the utilization of a 
safety valve of guest worker programs, and the situation of the mil-
lions of people who are in this country in an undocumented status 
whom we have no track of, we have no true identification of, and 
in the context of both humanitarian reasons and economic reasons 
and homeland security reasons, we need to address. Or we can cre-
ate a massive Federal effort to go out and find and deport these 
7 to 9 million people from this country. I don’t believe the Amer-
ican people would stand for what would be required to do that, and 
well they shouldn’t. But what the CLEAR Act does, to our way of 
thinking, is it tries to take the third approach but on the cheap, 
by imposing on local and State law enforcements, without adequate 
funding, the obligations to do what, if Congress really wanted to be 
done, they should take on themselves through appropriations and 
a massive expansion of a domestic force to find these people, and 
with all of the consequences that that would mean, and instead 
seek to just transfer the duties without the training, without the 
funding, and at great costs to the missions of our local police agen-
cies around the country. 

So, on balance, I think that this proposal is a mistake. If we’re 
going to take that approach, let’s do it straightforwardly and hon-
estly. Let’s debate that, not seek to transfer the burdens to some-
body from a Government that is supposed to be responsible for the 
passage, the implementation, and the enforcement of its immigra-
tion laws. 

Thank you, Mr. Chairman. 
Mr. HOSTETTLER. The gentleman yields back the balance of his 

time. 
Under unanimous consent, the Chair, along with the Sub-

committee, welcomes the gentlemen from Georgia, our colleagues 
Mr. Deal and Mr. Norwood. I’d like to point out that Mr. Norwood 
is the sponsor of the CLEAR Act, the subject of today’s hearing, 
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and the gentlemen will be open later in the hearing to ask ques-
tions of our witnesses and engage in this discussion. 

I’d like to now turn to our witnesses—they’re here—who have 
been very patient. We appreciate that. 

John Morganelli was elected district attorney of Northampton 
County, Pennsylvania, in 1991, a position to which he was re-elect-
ed, unopposed, in 1995, 1999, and 2003. He was also a Democratic 
candidate for Pennsylvania Attorney General in 2002. 

In 2002, Mr. Morganelli was named president of the Pennsyl-
vania District Attorneys Institute. In addition, he served as presi-
dent of Pennsylvania District Attorneys Association from 1999 to 
2000 and has been a member of the Executive Board since 1995. 

In 1996 to 1997, he was appointed special deputy attorney gen-
eral by Attorney General Tom Corbett, investigating matters in 
Lackawanna and Luzerne counties. He has served as assistant 
public defender in Northampton County and as an independent 
special counsel investigating alleged police misconduct in Moore 
Township, Pennsylvania. 

Mr. Morganelli earned his juris doctor in May 1980 from 
Villanova School of Law, and he was a summa cum laude graduate 
of Moravian College, Bethlehem, Pennsylvania, with a Bachelor of 
Arts in political science. Welcome, Mr. Morganelli. 

Mr. MORGANELLI. Good afternoon. 
Mr. HOSTETTLER. Professor Kris Kobach is a professor of law and 

Daniel L. Brenner Scholar at University of Missouri at Kansas City 
Law—School of Law, where he teaches and researches in constitu-
tional law, American legal history, legislation and legislative draft-
ing. From 1995 to 1996, Mr. Kobach was a judicial clerk to Judge 
Deanell Tacha of the Tenth Circuit U.S. Court of Appeals. Fol-
lowing that clerkship, he was an associate professor at UMKC Law 
School from 1996 to 2000, a position that he left in 2001 to become 
a White House fellow. 

After his fellowship from 2002 to 2003, Mr. Kobach was counsel 
to Attorney General John Ashcroft. In this position, he served as 
the Attorney General’s chief legal and policy adviser on immigra-
tion law and border security. He is a summa cum laude graduate 
of Harvard University, with a B.A. in Government. After grad-
uating first in his class from the government department at Har-
vard, Mr. Kobach was a Marshall Scholar at Oxford University 
where he received a master’s and a doctorate in politics. 

He returned to the United States and received his juris doctor 
from Yale Law School in 1995. Mr. Kobach is the author of numer-
ous books and scholarly publications. Welcome, Professor. 

Jim Edwards is an adjunct fellow with the Hudson Institute and 
a principal and co-founder of Olive Edwards Public Affairs, where 
he focuses on health care, homeland security, and other domestic 
policy issues. He formerly served as assistant vice president of com-
munications at the Health Care Leadership Council. Before enter-
ing the private sector, Dr. Edwards was legislative director to U.S. 
Representative Ed Bryant, where he handles the Congressman’s 
Judiciary Committee assignment. He began his congressional ca-
reer on the staff of U.S. Senator Strom Thurmond. Dr. Edwards 
earned his doctorate at the University of Tennessee and his bach-
elor’s and master’s degree at the University of Georgia. He was 
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also selected by the Claremont Institute for its prestigious Lincoln 
Fellows in Constitutional Government class in 1998. 

He co-authored ‘‘The Constitutional Politics of Immigration Re-
form,’’ which was nominated for the Hardeman Prize. His writing 
has appeared in the New York Times, Christian Science Monitor, 
Investor’s Business Daily, and American Outlook. Welcome, Doctor. 

Gordon Quan is the Mayor Pro Tem of Houston, Texas. He chairs 
the Houston City Council’s Housing Initiatives, Ethics, and Council 
Governance Committees and also serves as a member of several 
other committees. He has been recognized for his work on Hous-
ton’s City Council, having been the recipient of the Vision in Amer-
ica Award in 2001 by the International Channel for his work in im-
migrants’ rights and having been selected Council Member of the 
Year for 2002 by the Houston Police Officers Union. 

Mr. Quan is also an immigration attorney at the firm of Quan, 
Burdette & Perez. He earned his Bachelor of Arts degree in History 
and Government at the University of Texas at Austin and his mas-
ter’s degree in education from the University of Houston, followed 
by a law degree from South Texas College of Law. Welcome, Mayor. 

Mr. QUAN. Thank you. 
Mr. HOSTETTLER. Gentlemen, each of you will have 5 minutes. 

Without objection, your full opening statement will be available for 
the record, and if you could summarize and keep it within the 5 
minutes, we would very much appreciate it. 

Mr. Morganelli. 

STATEMENT OF JOHN M. MORGANELLI, DISTRICT ATTORNEY, 
NORTHAMPTON COUNTY, PENNSYLVANIA 

Mr. MORGANELLI. Good afternoon. Thank you very much for in-
viting me. As was mentioned, my name is John Morganelli. I’m the 
elected district attorney in Northampton County, Pennsylvania, 
where I have served as district attorney for 12 years, and I am a 
past president of the statewide association of prosecutors. 

Every two—twice a year in Northampton County, we have a nat-
uralization service where new citizens of the United States are ad-
mitted to citizenship. It’s a ceremony that occurs all across court-
houses around this great country, and I go to it. And it’s a very 
moving ceremony, people who came to the United States legally, 
have followed the rules, who did what was required to become U.S. 
citizens, and now enjoy what our country has to offer them. 

I have no doubt when I watch them carrying American flags and 
swearing to the oath of naturalization and citizenship that they, 
like many who came before them and many that will come after 
them, will be productive citizens, contributing to the greatness of 
America. 

Unfortunately, there are also those who come to America ille-
gally. They come not with an intent to commit to the American 
way, but, rather, to evade the law, commit crime, and impact nega-
tively on our country. In the last 10 years, there has been a stag-
gering increase in the number of illegal aliens residing not only in 
the United States but in my home State of Pennsylvania. INS, now 
ICE, estimated that the illegal population of Pennsylvania in 1992 
to be about 27,000. In 1996, that number jumped to 37—jumped 37 
percent to approximately 37,000. The 2000 Census suggests that 
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the number of illegal aliens in Pennsylvania is now somewhere be-
tween 100,000 and 200,000. As all of you know, nationwide the es-
timate is between 9 and 13 million. 

Despite the voices of those who believe that the influx of these 
9 to 13 million illegal aliens is a positive thing, the fact of the mat-
ter is is that illegal immigration is having an extremely negative 
impact upon America at many levels. Unfortunately, many, if not 
all, of illegal aliens who are here are engaged in criminal activity. 
Identity theft, use of fraudulent Social Security numbers and green 
cards, tax evasion, driving without licenses represent some of the 
crimes that are engaged in by most of the illegal aliens on a daily 
basis merely to maintain and hide their illegal status. In addition, 
violent crime and drug distribution and possession is also preva-
lent. Over 25 percent of today’s Federal prison population are ille-
gal aliens. In some areas of the country, 12 percent of felonies, 25 
percent of burglaries, 34 percent of thefts are committed by illegal 
aliens. The numerous crimes such as identity theft and fraud, use 
of false identification, is causing havoc with recordkeeping systems, 
including but not limited to Social Security, income tax, and other 
compilation of data that we routinely rely upon for accuracy and 
identity verification. 

Just about every single day, municipal and State police come in 
contact with illegal aliens routinely through traffic stops and com-
plaints by citizens. When police encounter these individuals, they 
find most of the time that they are utilizing fraudulent documents, 
false names, and other people’s identities. Identification of these in-
dividuals is impossible and, quite frankly, many of the illegal 
aliens committing crimes here in the United States have criminal 
records from their country of origin, which cannot be ascertained 
because of their continuing use of false identities. Clearly, in addi-
tion to being a crime issue, the growing illegal alien population is 
also a national security issue, as was stated recently by the FBI. 

What we see is a number of problems. For example, we know 
from comments made by retired Deputy Chief of Border Patrol in 
Blaine, Washington, Eugene Davis, who said recently that there 
was no effort to locate 95 percent of aliens apprehended in his re-
gion over the past 10 years and released pending deportation hear-
ings. According to Davis, these illegal aliens have simply been al-
lowed to disappear in the United States. No one knows whether a 
number of these missing persons are trained terrorists who will 
emerge later to perpetrate acts of terrorism inside our country. 

And then there is the direct cost to taxpayers. In Pennsylvania, 
the financial cost to the taxpayers is staggering. Pennsylvania re-
quested from the Federal Government in fiscal year ’99 for about 
196,000 days of incarceration money from you to help pay for the 
costs of detaining illegal aliens in State and local jails. The cost to 
Pennsylvania taxpayers was $13,350,000. Under the SCAAP pro-
gram, we received $5 million, leaving $8 million of uncompensated 
cost to be footed by Pennsylvania taxpayers. In fiscal year 2000, 
our State received $4.3 million. 

Clearly, illegal immigration in the United States is a negative 
and not a plus and must be addressed for a variety of reasons. But 
the solution lies in empowering local and State police with the au-
thority to arrest, detain illegal aliens they come in contact with. 
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Clearly, the CLEAR Act, which you are considering, would ex-
pressly authorize local and State law enforcement to investigate, 
apprehend, and detain aliens in the United States. The CLEAR Act 
provides incentives for those municipalities and States who, for 
whatever reasons, want to recognize the seriousness of this prob-
lem and also penalties for those who do not recognize the serious-
ness of this growing problem. 

In Pennsylvania, not only in the Lehigh Valley where I serve as 
DA, law enforcement has taken an interest in identifying and re-
moving illegal criminal aliens. There have been efforts in the 
Scranton, Wilkes-Barre area by local police and in western Penn-
sylvania where Congressman Hart serves. 

But, unfortunately, local and State law enforcement at the 
present time have to rely on Federal officials. In the past, the Fed-
eral Government has shown very little interest in this issue. For 
example, on a number of occasions, my office, as well as local and 
State police, have come in contact with illegal aliens who admit 
their illegal status, and most of them, by the way, admit that 
they’re illegally in the country as soon as they’re inquired by law 
enforcement. When Federal agencies such as ICE were contacted, 
we were often told that as long as these criminal aliens were not 
committing any additional crimes, they should just be released and 
let go. I have also been told in the past that INS ‘‘discourages this 
type of investigation.’’ In other words, it’s not enough for them to 
be aware of the fact that there are thousands of illegal aliens in 
our communities; we are told they must essentially be doing some 
other type of crime—and by that mostly is felony crimes rather 
than misdemeanors—before they will get interested in the matter. 

When arrests are made by local and State police on State 
charges, like identity theft, fraudulent documents, we then get 
word later that these individuals have been released by an immi-
gration judge and told that they should leave the country in 6 
months. Within a short period of time, we see them back in my ju-
risdiction, utilizing another false identity and another Social Secu-
rity card. 

In my view, the thinking has to change in Washington, and the 
CLEAR Act is an indication—would be an indication from the Con-
gress that the thinking has, in fact, changed. The fact of the matter 
is that the cost to society from illegal aliens is so severe, we can 
no longer leave this exclusively to the Federal Government. Local 
prosecutors, local and State police must be empowered and aggres-
sive with respect to the issue. 

Some may argue that most local police departments don’t want 
to enforce immigration violations and have resisted the idea of 
using their officers to track down illegal immigrants, and that may 
be the case in some jurisdictions. But that is not the case to de-
prive the law enforcement community across this great country in 
those areas where we want to address the problem. 

I believe that now in the wake of September 11th, a growing per-
cent of law enforcement wants to be involved because they equate 
this illegal immigration issue with protecting national security, and 
they are involved. We are involved. You have seen pilot programs 
in the State of Florida that empowers local law enforcement and 
have worked out agreements with the Justice Department. 
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In summary, let me state the following: As a State prosecutor, 
I believe this legislation is necessary. However, I do caution that 
the ultimate success of this goal will be based on the political will 
of both political parties here in Washington. For some reason, it ap-
pears to me just as a normal citizen that both political parties are 
really not interested in addressing this issue in any meaningful 
way. I was excited to hear that this legislation was being proposed 
because it may be an indication that we are getting serious to ad-
dress this growing problem in our country. 

Obviously, the CLEAR Act is not a panacea and perhaps it needs 
to be tweaked along the suggestions made by some of the Members 
of this Committee. But it is the only way we are going to address 
the problem because Federal officials do not come in contact with 
illegal aliens on a daily basis. It’s the local and State police that 
do, and they are the people that have to have the power to act or 
the problem will continue to get worse. 

Lastly, let me say that also some attention must be given to im-
migration judges. My experience is that immigration judges rou-
tinely release those who have been arrested by local law enforce-
ment, convicted of an identity crime, taken out by INS on a de-
tainer to York, Pennsylvania, where our holding area is, and they 
release them routinely back into the population and tell them that 
they should be out of the country in 60 days or 6 months. And you 
know that no one’s leaving. They disappear into American society, 
sometimes back to my own jurisdiction, adopt a new false name, 
new false documents, and resume their illegal status in our coun-
try. 

The efforts to clean up this mess can only be done legislatively 
by way of the CLEAR Act, which recognizes that it has to be in-
volving local law enforcement. It must empower us or the problem 
will grow. 

I’d like to thank all of you, the Chairman of the Committee par-
ticularly, for inviting me to offer these comments today. Thank you 
very much. 

[The prepared statement of Mr. Morganelli follows:]

PREPARED STATEMENT OF JOHN M. MORGANELLI 

Good afternoon. My name is John M. Morganelli and I am the elected District At-
torney in Northampton County, Pennsylvania. I have served as District Attorney for 
twelve (12) years and I am a past President of the Pennsylvania District Attorneys 
Association, a statewide Association of prosecutors in Pennsylvania. 

On June 25, 2003 there occurred in Northampton County a ceremony that is often 
repeated in courthouses throughout the United States. A number of individuals from 
all parts of the world participated in a naturalization ceremony that resulted in new 
citizens of the United States of America. I had the pleasure of meeting some of these 
individuals who were beaming with pride, carrying American flags as they swore 
the oath of naturalization and U.S. citizenship. These people immigrated to the 
United States legally, followed the rules, did what was required to become U.S. citi-
zens and now enjoy what America has to offer them. I have no doubt that they, like 
many before them and many who will come after them, will be productive citizens 
contributing to the greatness of America. 

Unfortunately, there are also those who come to America illegally. They come not 
with an intent to commit to the American way, but rather to evade the law, commit 
crime and impact negatively on our country. In the last ten (10) years, there has 
been a staggering increase in the number of illegal aliens residing in Pennsylvania. 
INS, now ICE, estimated that the illegal alien population of Pennsylvania in 1992 
to be about 27,000. In 1996 that number jumped 37% to approximately 37,000. The 
2000 census suggests that the number of illegal aliens in Pennsylvania is some-



17

where between 100,000 and 200,000. Nationwide, the estimates of illegal aliens liv-
ing in the United States is somewhere between 9 and 13 million. 

Despite the voices of those who naively believe that the influx of this estimated 
9 to 13 million illegal aliens into the United States is a positive thing, the fact of 
the matter is that illegal immigration is having an extremely negative impact upon 
America at many levels. Unfortunately, the majority of illegal aliens who are here 
are engaged in criminal activity. Identity theft, use of fraudulent social security 
numbers and green cards, tax evasion, driving without licenses represent some of 
the crimes that are engaged in by the majority of illegal aliens on a daily basis 
merely to maintain and hide their illegal status. In addition, violent crime and drug 
distribution and possession is also prevalent among illegal aliens. Over 25% of to-
day’s federal prison population are illegal aliens. In some areas of the country, 12% 
of felonies, 25% of burglaries and 34% of thefts are committed by illegal aliens. The 
numerous crimes being committed by illegal aliens such as identity theft, fraud and 
use of false identification is causing havoc with record-keeping systems including 
but not limited to Social Security, income tax and other compilation of data that 
we have routinely relied upon for accuracy and identity verification. Just about 
every day, municipal and state police come in contact with illegal aliens who are 
utilizing fraudulent documents, false names and other people’s identities. Identifica-
tion of these individuals is impossible and, quite frankly, many of the illegal aliens 
committing crimes here in the United States have criminal records from their coun-
try of origin which cannot be ascertained because of their continuous use of false 
identities. Clearly, in addition to being a crime issue, the growing population of ille-
gal aliens in the United States is without a doubt the single most important na-
tional security issue facing us. As an example of that, in May 2002 federal agents 
arrested 2 Egyptian nationals for trying to smuggle illegal Middle Eastern immi-
grants into New Jersey by way of Mexico. For a fee of $8,000.00, court documents 
showed the suspected smuggling ring flew customers on tourist visas to Brazil, then 
sent them to Guadamala through Mexico and finally across the southwest border 
into the U.S. With regard to our northern border in Blaine, Washington, a retired 
Deputy Chief of Border Patrol Agent Eugene Davis stated recently that there has 
been no effort to locate 95% of aliens apprehended in his region over the past 10 
years and released pending deportation hearings. According to Davis, these illegal 
aliens have simply been allowed to disappear into the United States. No one knows 
whether a number of these missing persons are trained terrorists who will emerge 
to perpetrate more acts of terrorism inside the United States. 

Then, there is the direct cost to taxpayers as a result of the criminal acts com-
mitted by illegal aliens. In Pennsylvania the financial cost to taxpayers is stag-
gering. Pennsylvania requested compensation from the federal government in fiscal 
year 1999 for the incarceration expenses for about 196,676 days of detention for ille-
gal aliens in state and local jails and prisons. The cost to Pennsylvania taxpayers 
amounted to $13,350,000.00. Under the ‘‘State Criminal Alien Assistance Program’’ 
(SCAAP), Pennsylvania received $5 million leaving $8 million of uncompensated 
cost to be footed by Pennsylvania taxpayers. In fiscal year 2000, Pennsylvania re-
ceived $4.3 million. Payments to the states were lower overall so local taxpayers 
were faced to absorb a much larger share of the cost of criminal illegal alien incar-
ceration. Clearly, illegal immigration into the United States is a negative and not 
a plus and must be addressed for a variety of the aforesaid reasons. But the solution 
lies in empowering local and state police with the authority to arrest, detain and 
deport illegal aliens. Clearly, the CLEAR Act, which you are considering today, 
would expressly authorize local and state law enforcement to investigate, appre-
hend, detain and remove aliens in the United States. The CLEAR Act provides eco-
nomic incentives and penalties for those municipalities and states who for whatever 
reasons do not recognize the seriousness of this problem and fail or lack the desire 
to help with this growing problem. In Pennsylvania, not only in the Lehigh Valley 
where I serve as the District Attorney, law enforcement has taken an interest in 
identifying and removing illegal aliens. There have been efforts in the Scranton 
Wilkes-Barre area by local police and in western Pennsylvania to deal with this 
issue but, unfortunately, local and state law enforcement at the present time have 
to rely on federal officials. In the past, the federal government has not shown much 
interest in this issue. For example, on a number of occasions, my office as well as 
local and state police have come into contact with illegal aliens who have admitted 
their illegal status and entry into the United States. When federal agencies such 
as the INS now ICE were contacted, we were often told that as long as these crimi-
nal aliens were not committing additional crimes, they should just be let go. I have 
also been told that in the past INS discourages ‘‘this type of investigation.’’ In other 
words, it is not enough for them to be aware of the fact that there are thousands 
of illegal aliens living in our communities, we are told that they must essentially 
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be committing some other type of crime before the federal government would get 
involved. When arrests are made by local police on state charges such as identity 
theft, etc. INS will often inform us that they are ‘‘not interested’’ in detaining and 
deporting these kinds of illegal immigrants. For some reason, the federal govern-
ment continues to believe that immigration violations by themselves do not warrant 
much enforcement. In my view, this thinking must change and the CLEAR Act cer-
tainly is an indication from the Congress that the thinking has in fact changed. The 
fact of the matter is that the cost to society from the impact of illegal aliens is so 
severe, we can no longer afford not to act or leave this problem exclusively to the 
federal government. Local prosecutors, local and state police must be empowered, 
aggressive and diligent with respect to the presence of illegal aliens. Although some 
may argue that most local police departments do not want to enforce immigration 
violations and have resisted the idea of using their officers to track down illegal im-
migrants, reasoning that crime fighting is better served by building relationships of 
trust in immigrant communities, I believe that now in the wake of September 11, 
2001 a growing percent of law enforcement agencies around the country are begin-
ning to equate illegal immigration and immigration enforcement with protecting na-
tional security and they want to be involved. You have seen pilot programs in the 
state of Florida empowering local law enforcement to enforce immigration laws. Im-
plementation of the provisions of the CLEAR Act would, perhaps, make unnecessary 
the memorandums of understandings that some jurisdictions are seeking with the 
Justice Department in order to obtain power for state and local police to enforce im-
migration laws. 

In summary, let me therefore state unequivocally that as a state prosecutor, I be-
lieve that this legislation is necessary. However, I caution you that the ultimate suc-
cess of this goal will be based upon the political will of both political parties here 
in Washington. Quite frankly, I am not very optimistic. I believe that both the Re-
publicans and the Democrats are to blame for the present lack of enthusiasm on 
the part of the government to enforce immigration laws. Business interests that 
often influence Republican Party politics clearly want cheap labor and often employ 
illegal aliens in menial jobs paid less than the minimum wage. On the other hand, 
the Democratic Party continuously at the national level panders to ethnic politics. 
Obviously, the CLEAR Act is not a panacea and we cannot overnight deal with the 
issue of the huge invasion of illegal aliens into America. And, it is also clear that 
even with an aggressive approach to enforcement and passage of the CLEAR Act, 
we continue to have the problem of hundreds of thousands of illegal aliens invading 
our country on a regular basis through our northern and southern borders. And 
lastly, there must also be attention to immigration judges who routinely, after local 
law enforcement has apprehended, arrested and prosecuted an illegal alien, often 
release these illegal aliens back out into the community on ROR or minimal bail 
with an order for them to deport. Of course, these illegal aliens again disappear into 
American society, adopt a new false identity, a new false name and relocate to some 
other community. Occasionally, we have seen the people that we have prosecuted 
come right back to my area resuming again their jobs, life under another name and 
another social security number. The effort to clean up this mess cannot only be done 
legislatively via the CLEAR Act, but must recognize the other areas related to im-
migration enforcement that also must be addressed. Nevertheless, the CLEAR Act 
is necessary because without an empowered municipal and local departments 
throughout the United States, the problem will continue to grow and get worse. 

I would like to thank the Chairman of the Committee and members of the Com-
mittee for inviting me to offer these comments today.

Mr. HOSTETTLER. Thank you, Mr. Morganelli. 
Professor Kobach. 

STATEMENT PROFESSOR KRIS W. KOBACH, ASSOCIATE 
PROFESSOR OF LAW, UNIVERSITY OF MISSOURI KANSAS CITY 

Mr. KOBACH. Thank you, Mr. Chairman. In my testimony, I will 
do two things: first, I will briefly summarize the legal basis by 
which State and local police may make immigration arrests under 
current law; and then I will briefly review some of the more salient 
provisions of the CLEAR Act. 

It’s long been widely recognized that State and local police have 
the authority to make arrests for criminal violations of the INA, 
the Immigration and Nationality Act. But where some confusion 
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has existed in recent years has been on the question of whether 
that same authority extends to civil violations of the act that 
render an alien deportable. That confusion was, to some extent, fos-
tered by an erroneous 1996 OLC opinion of the Department of Jus-
tice. In 2002, OLC corrected this error, withdrew the relevant por-
tion of the ’96 opinion from its website, and produced a new opinion 
which analyzed the issue. Although the Attorney General did not 
publicize that opinion, the Attorney General did announce the con-
clusion thereof that arresting aliens who have violated either crimi-
nal provisions of the act or civil provisions that render the alien de-
portable is within the inherent authority of the States. 

That said, I will proceed now to offer my own analysis of this 
issue and offer some of my reasons why I believe this is the correct 
conclusion on this important question. 

The source of this authority flows from the States’ status as sov-
ereign entities. It inheres in the ability of one sovereign to assist 
another sovereign in the enforcement of its laws. This is the same 
inherent authority that exists when a State police officer observes 
a criminal violating a Federal law and goes ahead and makes the 
arrest. It is the—there is no Federal statute that conveyed that au-
thority or empowered the State police officer to do that. It is, rath-
er, the inherent authority of one sovereign to assist the other sov-
ereign in law enforcement. And there’s abundant case on the point, 
abundant Supreme Court cases on that point: U.S. v. Di Re, Miller 
v. United States. And you can read my testimony if you are really 
interested in reading those quotes. 

But the Ninth and Tenth Circuits have taken this general prin-
ciple and applied it specifically to immigration law, and there, 
again, you have very clear law. The Tenth Circuit opined that, ‘‘A 
State trooper has general investigatory authority to inquire into 
possible immigration violations.’’ That’s from U.S. v. Salinas-
Calderon, and the same court applied preemption analysis to deter-
mine whether a Federal statutes ‘‘limits or displaces the pre-
existing general authority of State or local police officers to inves-
tigate and make arrests for violations of Federal law, including im-
migration laws.’’ That’s U.S. v. Vasquez-Alvarez. 

Well, the courts, concluding that the authority is an inherent 
one, have then turned to the next question of whether there has 
been any Federal preemption of this inherent authority, and here, 
again, the courts’ conclusions are unequivocal. In the context of 
State arrests for violations of criminal—of Federal law, there’s a 
strong presumption against preemption, and it’s useful to note this 
at the outset because essentially the States are helping the Federal 
Government enforce their own laws, and it is presumed generally 
that the Federal Government would like such cooperation. 

But the Congress in 1996 put to rest any further doubt on this 
question when Congress itself added section 287(g) of the Immigra-
tion and Nationality Act and stated that a formal agreement of the 
like we’ve seen in Florida is not actually necessary ‘‘for any officer 
or employee of a State or political subdivision of a State otherwise 
to cooperate with the Attorney General in the identification, appre-
hension, detention, or removal of aliens not lawfully present in the 
United States.’’ That’s quoting from the act. 
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The case law supporting this is equally strong, the notion that 
there has been on preemption. The Tenth Circuit has issued sev-
eral opinions on the subject, all very clearly on point. The Fifth 
Circuit has also rejected the notion that Congress has preempted 
the inherent arrest authority in Lynch v. Cannatella. The court 
considered 8 U.S.C. 1223 and concluded, ‘‘No statute precludes 
other Federal, State, or local law enforcement agencies from taking 
other action to enforce this Nation’s immigration laws.’’

The legal analysis aside, now we’ll get to the more interesting 
part, I suppose, and that is, some thoughts on the CLEAR Act. 

I believe that the CLEAR Act is an important step that must be 
taken if we are serious in our efforts to improve voluntary coopera-
tion between Federal, State, and local authorities and to maximize 
the effect of this cooperation. I do have, however, several sugges-
tions about how the act might be improved, how the draft might 
be improved. One is that the current wording in section 101 says 
that law enforcement personnel of a State are ‘‘authorized.’’ I would 
urge the Committee to stay away from the use of the word ‘‘author-
ized’’ because that implies that this is a power being conveyed by 
Congress. And, of course, the power already exists. It flows from 
their inherent arrest authority. And the alternative phrasing can 
be found in my written testimony. 

Section 103, I think this is a particularly important provision of 
the act. It’s estimated that the net cost of illegal immigration totals 
in excess of $40 billion a year, and the forfeiture of assets is a use-
ful way for State governments, who suffer a large amount of that 
burden, for them to recover some of those costs. 

I would also like to offer some suggestions for improving section 
103. It would be useful to create a blanket criminal misdemeanor 
offense that applies to any alien who violates any provision of U.S. 
immigration law. That would eliminate any ambiguity that still 
persists out there among people who haven’t heard my testimony 
today. 

The second suggestion is that—another phrasing change con-
cerning those aliens whose visa is good for a period longer than 
their period of authorized stay in the United States. That’s some-
thing that’s quite common with B visas or tourist visas. 

The sharing of information in section 104, also a very important 
provision of this act. I suggest that the Committee definitely keep 
this in there, then perhaps reword the section even more strongly 
to make it clear that this obligation is unmistakable and to accel-
erate the entry of names into NCIC, the National Criminal Infor-
mation Center system. 

I’d just like to point out just how critical this is with respect to 
the alien absconder program. Absconders—alien absconder prob-
lem. Absconders, as you know, are individuals who’ve already had 
their day in immigration court. They’ve already been, quote, de-
ported. The problem is that if they aren’t actually detained, more 
than 90 percent of people who are adjudicated deportable are never 
actually deported, and they abscond, become fugitives. There are 
now more than 400,000 absconders at large in American society. 
These aliens have had their day in court. They’ve disobeyed the 
final order of removal. In 2001, at the end of the year the Depart-
ment of Justice and the INS launched the absconder initiative to 
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start loading the names of these individuals into the NCIC system 
so that local police could pull them up in their squad car com-
puters. 

The initiative has yielded many valuable arrests, but there is one 
problem, that is, that the entry of names into NCIC is occurring 
at an alarmingly slow rate. Indeed, we are seeing more absconders 
created, if you will, than we are seeing names entered. It’s not 
keeping pace. And I think the CLEAR Act can help solve this prob-
lem by making it crystal clear that the Federal immigration au-
thorities need not—one of the barriers to rapid entry of names is 
they are currently trying to ascertain whether an alien actually re-
ceived actual notice of his deportation order. And, of course, if the 
alien has left town or changed address without notifying officials—
which quite frequently happens—there won’t be proof of actual no-
tice. The CLEAR Act could clarify this, that this isn’t something 
that the immigration authorities need to worry about in the load-
ing of names. And certainly the legal authority exists to take that 
position. 

Lastly, I would suggest that the Committee consider, as it looks 
under the hood, so to speak, tinkering with another part of this en-
gine that is so important, and that is driver’s licenses. As the Com-
mittee is no doubt aware, the issuance of driver’s licenses to illegal 
aliens jeopardizes immigration law enforcement, general law en-
forcement, and national security. Driver’s licenses allow people who 
are here in violation of immigration laws to operate with ease in 
American society and escape the scrutiny that might otherwise 
occur had—if they did not have those licenses, and you may also 
know that the driver’s license is an effective passport on the North-
ern border. Any alien who can make a good case that he is a U.S. 
citizen and bluff his way across the border now has a platform for 
crossing that border with ease. 

In addition, you have the opportunities for criminals that are 
opened up because States that allow illegal aliens to acquire these 
licenses necessarily have to reduce the threshold of documentation 
for the issuance of such a license. When that happens, it’s more—
it is more easily done for criminals or illegal aliens to obtain the 
licenses that back up a false identity. And that false identity can 
either be used as a cover for previous criminal acts or it can be 
used as a platform for future criminal acts. And, of course, as I’m 
sure many of the Committee Members know, it can also be a useful 
tool for terrorists. Eight of the hijackers of 9/11 used Virginia driv-
er’s licenses, undoubtedly, to board the planes on that fateful day. 
And I think the Committee should address possible ways of solving 
that problem, which might include making highway funds subject 
to appropriate issuance of driver’s licenses. 

In summary, it is clear that there is substantial legal authority 
already for State and local police to make immigration arrests, but 
it’s also clear that there’s great potential to improve the situation. 
Much more can and should be done, and I believe the CLEAR Act 
would improve the situation substantially. 

[The prepared statement of Mr. Kobach follows:]
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1 See ATTORNEY GENERAL’S REMARKS ON THE NATIONAL SECURITY ENTRY-EXIT 
REGISTRATION SYSTEM, Washington, D.C., June 6, 2002. 

PREPARED STATEMENT OF KRIS W. KOBACH 

The terrorist attacks of September 11, 2001, underscored for all Americans the 
need to restore the rule of law in the immigration arena. Terrorists were able to 
enter the country undetected, overstay their visas with impunity, and move freely 
within the country without interference from local law enforcement officers. Each 
of these realities created a vulnerability that the hijackers of September 11 ex-
ploited. 

Enforcing our nation’s immigration laws is one of the most daunting challenges 
faced by the Federal Government. With more 8–10 million illegal aliens already 
present in the United States and fewer than 2000 interior enforcement agents at 
its disposal, the Bureau of Immigration and Customs Enforcement (BICE) has a 
Herculean task on its hands—one that it simply cannot accomplish alone. 

The assistance of state and local law enforcement agencies can mean the dif-
ference between success and failure in enforcing the immigration laws. The more 
than 650,000 police officers nationwide represent a massive force multiplier. 

I will briefly summarize the legal authority upon which state and local police may 
currently act in rendering such assistance and then review relevant provisions of 
the proposed CLEAR Act. I will not cover the provisions of Section 287(g) of the Im-
migration and Nationality Act (INA), since the scope of such delegated authority is 
evident on the face of the act. Rather, I will discuss the inherent authority that has 
been possessed and exercised by state and local police since the earliest days of fed-
eral immigration law. 

It has long been widely recognized that state and local police possess the inherent 
authority to arrest aliens who have violated criminal provisions of the INA. Once 
the arrest is made, the police officer must contact federal immigration authorities 
and transfer the alien into their custody within a reasonable period of time. Bear 
in mind that the power to arrest, and take temporary custody of, an immigration 
law violator is a subset of the broader power to ‘‘enforce.’’ This is most salient dis-
tinction between inherent arrest authority and 287g authority to enforce-which in-
cludes arresting, investigating, preparing a case, and all of the other powers of the 
exercised by BICE agents. 

Where some confusion has existed in recent years is on the question of whether 
the same authority extends to arresting aliens who have violated civil provisions of 
the INA that render an alien deportable. This confusion was, to some extent, fos-
tered by an erroneous 1996 opinion of the Office of Legal Counsel (OLC) of the De-
partment of Justice, the relevant part of which has since been withdrawn by OLC. 
However, the law on this question is quite clear: arresting aliens who have violated 
either criminal provisions of the INA or civil provisions that render an alien deport-
able ‘‘is within the inherent authority of the states.’’1 And such arrest authority has 
never been preempted by Congress. 

This conclusion has been confirmed by every court to squarely address the issue. 
Indeed, it is difficult to make a persuasive case to the contrary. That said, I will 
proceed to offer my opinion as to why this conclusion is correct. I offer this opinion 
purely in my private capacity as a law professor and not as a representative of the 
Bush Administration. 

THE INHERENT ARREST AUTHORITY POSSESSED BY STATES 

The preliminary question is whether the states have inherent power (subject to 
federal preemption) to make arrests for violation of federal law. That is, may state 
police, exercising state law authority only, make arrests for violation of federal law, 
or do they have power to make such arrests only insofar as they are exercising dele-
gated federal executive power? The answer to this question is plainly the former. 

The source of this authority flows from the states’ status as sovereign entities. 
They are sovereign governments possessing all residual powers not abridged or 
superceded by the U.S. Constitution. The source of the state governments’ power is 
entirely independent of the U.S. Constitution. See Sturges v. Crowninshield, 17 U.S. 
(4 Wheat.) 122, 193 (1819). Moreover, the enumerated powers doctrine that con-
strains the powers of the federal government does not so constrain the powers of 
the states. Rather, the states possess what are known as ‘‘police powers,’’ which 
need not be specifically enumerated. Police powers are ‘‘an exercise of the sovereign 
right of the government to protect the lives, health , morals, comfort, and general 
welfare of the people . . .’’ Manigault v. Springs, 199 U.S. 473, 480 (1905). Essen-
tially, states may take any action (consistent with their own constitutions and laws) 
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2 See Eriwin Chemerinsky, CONSTITUTIONAL LAW: PRINCIPLES AND PRACTICE 166, 
282 (1997). 

unless there exists a prohibition in the U.S. Constitution or such action has been 
preempted by federal law.2 

It is well established that the authority of state police to make arrests for viola-
tion of federal law is not limited to those situations in which they are exercising 
delegated federal power. Rather, such arrest authority inheres in the States’ status 
as sovereign entities. It stems from the basic power of one sovereign to assist an-
other sovereign. This is the same inherent authority that is exercised whenever a 
state law enforcement officer witnesses a federal crime being committed and makes 
an arrest. That officer is not acting pursuant to delegated federal power. Rather, 
he is exercising the inherent power of his state to assist another sovereign. 

There is abundant case law on this point. Even though Congress has never au-
thorized state police officers to make arrest for federal offenses without an arrest 
warrant, such arrests occur routinely; and the Supreme Court has recognized that 
state law controls the validity of such an arrest. As the Court concluded in United 
States v. Di Re, ‘‘No act of Congress lays down a general federal rule for arrest with-
out warrant for federal offenses. None purports to supersede state law. And none 
applies to this arrest which, while for a federal offense, was made by a state officer 
accompanied by federal officers who had no power of arrest. Therefore the New York 
statute provides the standard by which this arrest must stand or fall.’’ 332 U.S. 581, 
591 (1948). The Court’s conclusion presupposes that state officers possess the inher-
ent authority to make warrantless arrests for federal offenses. The same assumption 
guided the Court in Miller v. United States. 357 U.S. 301, 305 (1958). As the Sev-
enth Circuit has explained, ‘‘[state] officers have implicit authority to make federal 
arrests.’’ U.S. v. Janik, 723 F.2d 537, 548 (7th Cir. 1983). Accordingly, they may ini-
tiate an arrest on the basis of probable cause to think that an individual has com-
mitted a federal crime. Id.

The Ninth and Tenth Circuits have expressed this understanding in the immigra-
tion context specifically. In Gonzales v. City of Peoria, the Ninth Circuit opined that 
the ‘‘general rule is that local police are not precluded from enforcing federal stat-
utes,’’ 722 F.2d 468, 474 (9th Cir. 1983). The Tenth Circuit has reviewed this ques-
tion on several occasions, concluding squarely that a ‘‘state trooper has general in-
vestigatory authority to inquire into possible immigration violations,’’ United States 
v. Salinas-Calderon, 728 F.2d 1298, 1301 n.3 (10th Cir. 1984). As the Tenth Circuit 
has described it, there is a ‘‘preexisting general authority of state or local police offi-
cers to investigate and make arrests for violations of federal law, including immigra-
tion laws,’’ United States v. Vasquez-Alvarez, 176 F.3d 1294, 1295 (10th Cir. 1999). 
And again in 2001, the Tenth Circuit reiterated that ‘‘state and local police officers 
[have] implicit authority within their respective jurisdictions ’to investigate and 
make arrests for violations of federal law, including immigration laws.’’’ United 
States v. Santana-Garcia, 264 F.3d 1188, 1194 (citing United States v. Vasquez-Al-
varez, 176 F.3d 1294, 1295). None of these Tenth Circuit holdings drew any distinc-
tion between criminal violations of the INA and civil provisions that render an alien 
deportable. Rather, the inherent arrest authority extends generally to violations of 
federal immigration law. 

THE ABSENCE OF CONGRESSIONAL PREEMPTION 

Having established that this inherent state arrest authority exists, the only re-
maining question is whether such authority has been preempted by Congress. In 
conducting preemption analysis, courts must look for (1) express preemption by con-
gressional statement, (2) field preemption where the federal regulatory scheme is so 
pervasive as to create the inference that Congress intended to leave no room for the 
states to supplement it, or (3) conflict preemption, where compliance with both state 
and federal law is impossible or state law prevents the accomplishment of congres-
sional objectives. See Gade v. National Solid Wastes Mgmt. Ass’n, 505 U.S. 88, 98 
(1992) (plurality opinion). In all three categories, there must exist manifest congres-
sional intent for preemption to exist. 

Moreover, in the context of state arrests for violations of federal law, there is a 
particularly strong presumption against preemption. Normal preemption cases in-
volve: (1) state legislation or regulation (2) that is at odds with federal purposes. 
However, state arrests for violations of federal law, involve: (1) state executive ac-
tion (2) that is intended to assist the federal government in the enforcement of fed-
eral law. The critical starting presumption must be that the federal government did 
not intend to deny itself any assistance that the states might offer. This presump-
tion was explained in 1928 by Judge Learned Hand, who stated that ‘‘it would be 
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unreasonable to suppose that [the federal government’s] purpose was to deny itself 
any help that the states may allow.’’ Marsh v. United States, 29 F.2d 172, 174 (2d 
Cir. 1928). 

In 1996, Congress expressly put to rest any suspicion that it did not welcome 
state and local assistance in making immigration arrests. Congress added section 
287(g) to the INA, providing for the establishment of written agreements with state 
law enforcement agencies to convey federal immigration enforcement functions to 
such agencies. In doing so, Congress reiterated its understanding that states and 
localities may make immigration arrests regardless of whether a 287(g) agreement 
exists. Congress stated that a formal agreement is not necessary for ‘‘any officer or 
employee of a State or political subdivision of a state . . . to communicate with the 
Attorney General regarding the immigration status of any individual, including re-
porting knowledge that a particular alien is not lawfully present in the United 
States,’’ or ‘‘otherwise to cooperate with the Attorney General in the identification, 
apprehension, detention, or removal of aliens not lawfully present in the United 
States.’’ 8 U.S.C. § 1357(g)(10). 

Consequently, it is hardly surprising that no appellate court has expressly ruled 
that states are preempted from arresting aliens for civil violations of the INA. The 
only case that even comes close is the 1983 opinion of the Ninth Circuit in Gonzales 
v. City of Peoria, 722 F.2d 468 (9th Cir. 1983). In Gonzales, the Ninth Circuit held 
that local police officers have the authority to arrest an alien for a violation of the 
criminal provisions of the INA if such an arrest is authorized under state law. In 
that instance, a group of persons of Mexican descent challenged a policy of the City 
of Peoria, Arizona, that instructed local police to arrest and detain aliens suspected 
of illegally entering the United States in violation of the criminal prohibitions of sec-
tion 1325 of title 8. See 722 F.2d at 472–73. Observing that local police generally 
are not precluded from enforcing federal statutes and that concurrent enforcement 
authority is authorized where local enforcement would not impair federal regulatory 
interests, the court engaged in a preemption analysis to determine whether Con-
gress had precluded local enforcement of this criminal provision of the INA. The 
court concluded that no such preemption had occurred. See id. at 475. In passing, 
the Ninth Circuit ‘‘assume[d] that the civil provisions of the [INA] . . . constitute 
. . . a pervasive regulatory scheme’’ that suggested a congressional intent to pre-
empt local enforcement, id. at 474–75. However, this possibility of field preemption 
was merely an assumption, asserted without any analysis, and made in dictum-en-
tirely outside of the holding of the case (which concerned a criminal offense). It does 
not constitute binding precedent. And even if the Ninth Circuit had squarely 
reached this conclusion in 1983, such a holding would have been fatally undermined 
by the court’s failure to apply the strong presumption against preemption discussed 
above. In addition, the subsequent actions of Congress in 1996 made such a holding 
unsustainable. 

In contrast, the case law supporting the conclusion that Congress has not pre-
empted state arrests of aliens for violations of civil provisions of the INA is solid 
and on point. The Tenth Circuit has issued several opinions on the subject, all point-
ing to the conclusion that Congress has never sought to preempt the states’ inherent 
authority to make immigration arrests for both criminal and civil violations of the 
INA. Its 1984 ruling in the case of United States v. Salinas-Calderon, 728 F.2d 1298 
(10th Cir. 1984), confirmed the inherent arrest authority possessed by the states. 
The defendant in that case was the driver of a pickup who had been arrested for 
the criminal violation of transporting illegal aliens. He had been stopped by a state 
trooper for driving erratically. The driver and his wife were in the cab; and six pas-
sengers, none of whom spoke English, were in the back of the pickup. The defendant 
claimed that a state trooper did not have the authority to detain the transported 
passengers while he questioned them about their immigration status. In rejecting 
this claim, the Tenth Circuit held that a ‘‘state trooper has general investigatory 
authority to inquire into possible immigration violations.’’ 728 F.2d at 1301 n.3. The 
court did not differentiate between criminal and civil violations. Indeed, because 
there is no indication in the opinion that there was any reason to believe that the 
alien passengers had committed any criminal violations, the court’s statement ap-
pears to apply fully to civil as well as criminal violations. 

The Tenth Circuit’s most salient case on the preemption question is U.S. v. 
Vasquez-Alvarez, 176 F.3d 1294 (10th Cir. 1999). In that case, an Oklahoma police 
officer arrested the defendant because he was an ‘‘illegal alien.’’ The officer did not 
know at the time whether the defendant had committed a civil or criminal violation 
of the INA. Id. at 1295. It was later discovered that the alien had illegally reentered 
the country after deportation, in violation of 8 U.S.C. § 1326, a criminal violation. 
When the government indicted the defendant, he moved to suppress his post-arrest 
statements, fingerprints, and identity, arguing that he was arrested in violation of 
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8 U.S.C. § 1252c. The defendant claimed that a local police officer could arrest an 
illegal alien only in accordance with the conditions set forth in section 1252c and 
that because his arrest was not carried out according that provision it was unau-
thorized. Section 1252c authorizes state and local police to make a warrantless ar-
rest and to detain an illegal alien if (1) the arrest is permitted by state and local 
law, (2) the alien is illegally present in the United States, (3) the alien was pre-
viously convicted of a felony in the United States and subsequently was deported 
or left the country, and (4) prior to the arrest the police officer obtains appropriate 
confirmation of the alien’s status from federal immigration authorities. 8 U.S.C. §
1252c. 

The Tenth Circuit’s conclusion was unequivocal: section 1252c ‘‘does not limit or 
displace the preexisting general authority of state or local police officers to inves-
tigate and make arrests for violations of federal law, including immigration laws. 
Instead, section 1252c merely creates an additional vehicle for the enforcement of 
federal immigration law.’’ Vasquez-Alvarez, 176 F.3d at 1295. The court rejected the 
alien’s contention that all arrests not authorized by section 1252c are prohibited by 
it. The court reviewed the legislative history of section 1252c and analyzed that the 
comments of Representative Doolittle, who sponsored the floor amendment con-
taining the text that would become section 1252c. The court concluded that the pur-
pose of the amendment was to overcome a perceived federal limitation on this state 
arrest authority. However, neither Doolittle, nor the government, nor the defendant, 
nor the court itself had been to identify any such limitation. Id. at 1298–99. 

The interpretation of 1252c urged by the defendant would have grossly perverted 
the manifest intent of Congress, which was to encourage more, not less, state in-
volvement in the enforcement of federal immigration law. Reading into the statute 
an implicit congressional intent to preempt existing state arrest authority would 
have been entirely inconsistent with this purpose. Moreover, such an interpretation 
would have been inconsistent with subsequent congressional actions. As the Tenth 
Circuit noted, ‘‘in the months following the enactment of section 1252c, Congress 
passed a series of provisions designed to encourage cooperation between the federal 
government and the states in the enforcement of federal immigration laws.’’ Id. at 
1300 (citing 8 U.S.C. § § 1103(a)(9), (c), 1357(g)). Put succinctly, the ‘‘legislative his-
tory does not contain the slightest indication that Congress intended to displace any 
preexisting enforcement powers already in the hands of state and local officers.’’ Id. 
at 1299. 

The Fifth Circuit has also rejected the notion that Congress has preempted the 
inherent arrest authority possessed by the states. In Lynch v. Cannatella, 810 F.2d 
1363 (5th Cir. 1987), the court considered whether 8 U.S.C. § 1223(a) defined the 
sole process for detaining alien stowaways, thereby preempting harbor police from 
detaining illegal aliens as occurred in that case. The Eighth Circuit’s conclusion was 
broad and unequivocal: ‘‘No statute precludes other federal, state, or local law en-
forcement agencies from taking other action to enforce this nation’s immigration 
laws.’’ Id. at 1371. 

Finally, on the subject of preemption, it must be noted that the distinction be-
tween arrests by state police for criminal violations of the INA and arrests by state 
police for civil violations of the INA is utterly unsustainable. Any claim of field pre-
emption would have to establish that the civil provisions of the INA create a perva-
sive regulatory scheme indicating congressional intent to preempt, while the crimi-
nal provisions do not. No court has ever attempted to justify such a conclusion. The 
INA is not separated neatly into criminal and civil jurisdictions. Nor have the regu-
lations promulgated pursuant to the INA or the executive agencies charged with its 
enforcement attempted such a separation. The structure of the INA, with its numer-
ous overlapping civil and criminal provisions, simply cannot support such a distinc-
tion. 

THE CLEAR ACT 

Passage of H.R. 2671 is an important and step that must be taken if the vol-
untary cooperation of state and local police in the enforcement of immigration laws 
is to be maximized. And such cooperation is necessary if the rule of law is ever to 
be fully restored to immigration in this country. I do have several suggestions that 
may assist the committee in strengthening H.R. 2671. They are as follows. 

Section 101-Affirmation of Inherent Arrest Authority. It is important that nothing 
in the CLEAR Act be misinterpreted by the Executive Branch or by the Judiciary 
as narrowing the inherent arrest authority that the states already possess. The cur-
rent wording says that ‘‘law enforcement personnel of a State . . . are authorized’’ 
to investigate and detain illegal aliens. I strongly recommend that the committee 
not use the word ‘‘authorized,’’ because it implies that Congress is authorizing or 
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conferring these arrest powers upon the states. That is, of course, unnecessary since 
the authority is already possessed by the states and it flows from their inherent 
powers as sovereign entities within our federalist system. What should be stated un-
equivocally is that Congress has never preempted this authority. Such a statement 
would prevent courts from making any mistake on this account. I would also note 
that the inherent authority does not extend to ‘‘removal,’’ in the broad sense of adju-
dicating an alien’s status and returning the alien to his country of origin. Therefore, 
I suggest the following alternative phrasing of Section 101:

‘‘Notwithstanding any other provision of law, it is recognized that law en-
forcement personnel of a State or political subdivision of a State possess the 
inherent authority of sovereign governments to investigate, apprehend, de-
tain, and transport aliens who are unlawfully present in the United States 
(including the transportation of such aliens across State lines to detention 
centers or to federal custody), in the enforcement of the immigration laws 
of the United States. It is further recognized that no Act of Congress has 
ever preempted this authority with respect to either criminal violations or 
civil violations of federal immigration law.’’

Section 103-Criminal Penalties and Forfeiture of Assets. With respect to this sec-
tion, I wish to note at the outset that the Committee has correctly recognized that 
illegal immigration imposes a massive financial burden on all levels of government. 
The costs of providing education, health care, and other social services, combined 
with the law enforcement costs that are incurred regardless of whether a state 
chooses to cooperate in enforcing immigration laws, are staggering. The meager 
taxes collected from illegal aliens do not come close to reimbursing governments at 
the local, state, and federal level. It is estimated that the net cost of illegal immigra-
tion totals approximately $40 billion per year. The forfeiture of assets is an appro-
priate mechanism to allow governments to begin to recover these costs. It is also 
a substantial deterrent to those who would flaunt our immigration laws. 

I would like to offer two minor suggestions to improve Section 103. First, it would 
be useful to create a blanket criminal misdemeanor offense that applies to any alien 
who violates any provision of U.S. immigration law or is unlawfully present in the 
United States. This would eliminate any ambiguity that persists regarding arrests 
for criminal versus civil violations of immigration law. It would also defeat the mis-
information campaign that has been launched by organizations hostile to the en-
forcement of immigration laws. Second, I suggest that in Section 103(a), in the pro-
vision amending Section 275(b) of the Immigration and Nationality Act, after the 
phrase ‘‘after the expiration of a nonimmigrant visa’’ the following words should be 
inserted: ‘‘or after the end of the alien’s period of authorized stay in the United 
States.’’ This would cover those situations in which the alien’s visa is valid for a 
period beyond the period for which the alien is actually authorized to stay in the 
United States. This is common with B(1) and B(2) visas that may be valid for as 
long as ten years, even though the alien has only been authorized to stay in the 
United States for a period of six months. 

Section 104-Sharing of Information Through NCIC. This section is an extremely 
important component of the CLEAR Act. As the Committee is aware, the sharing 
of information with state and local law enforcement agencies through the National 
Criminal Information Center (NCIC) of the Department of Justice has improved 
substantially since the attacks of September 11, 2001. However, there are bureau-
cratic and institutional forces that have slowed the entry of information regarding 
aliens into the NCIC database. I suggest that the Committee reword Section 104 
slightly, in order to (1) make the obligation to provide such information unmistak-
able and (2) to accelerate the entry of information regarding alien absconders. I sug-
gest the following wording:

‘‘Provision of Information to the NCIC.- Within 180 days after the date of 
the enactment of this section, the Under Secretary for Border and Trans-
portation Security of the Department of Homeland Security shall provide 
the National Criminal Information Center of the Department of Justice 
with all information relevant for the apprehension of all persons who are 
known to have violated any immigration law of the United States. There-
after, the Under Secretary shall be required to provide such information to 
the National Criminal Information Center with respect to each new viola-
tion that is discovered within 180 days after such violation becomes known 
to the Department of Homeland Security. The names and particulars of 
aliens who have disregarded or disobeyed a final order of removal shall be 
provided to the National Criminal Information Center regardless of wheth-
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er the alien’s failure to depart was willful and regardless of whether the 
alien received actual notice of the final order of removal.’’

The alien absconder problem is of such immense magnitude that it has made an 
utter mockery of the rule of law. There are now more than 400,000 absconders at 
large in the United States. These aliens have had their day in immigration court 
and have disobeyed a final order of removal. A substantial number of absconders 
have engaged in serious criminal activity in addition to their immigration violations. 
Most absconders have committed criminal violations of the INA. Others have com-
mitted civil violations only, if the underlying immigration violation was of a civil 
provision and the refusal to obey the order of removal was not willful. At the end 
of 2001, the Department of Justice and the INS launched the absconder initiative, 
which has continued under the Department of Homeland Security. Under this ini-
tiative, the process of listing absconders in the NCIC database was begun. Although 
the initiative has yielded many valuable arrests with the cooperation of state and 
local law enforcement, the effort has been hamstrung by the fact that the entry of 
names into the NCIC database has occurred at an alarmingly slow rate. Indeed, the 
number of absconders is growing faster than the entry of absconders into NCIC. A 
primary reason is for this slow rate of entry is the current practice of attempting 
to ascertain whether federal immigration officials effected actual notice of the final 
order of removal. This is, of course, difficult when the alien has changed address 
without informing the immigration court or when the alien has become a fugitive. 
The inherent legal authority of a state or local law enforcement officer to make the 
arrest exists regardless of whether notice was effected. Therefore, this unnecessary 
impediment to the rapid entry of absconder data into the NCIC system should be 
unequivocally removed. 

Section 108-Claims by States and Localities Against the Federal Government. 
This section provides a useful incentive to ensure that the federal government re-
mains a faithful partner in the cooperative effort to enforce immigration laws. I sug-
gest only a minor clarification here. Section 108(a)(2), as currently drafted, indicates 
that the decisions of the administrative law judge ‘‘may be appealed only to the At-
torney General or the Secretary of Homeland Security . . .’’ I would delete ‘‘or the 
Secretary of Homeland Security.’’ Because Section 108 locates the administrative 
law judge within the Department of Justice, and because it is consistent with the 
adjudication of immigration law questions by the immigration courts of the Depart-
ment of Justice, it is appropriate that the Attorney General review any appeals. Am-
biguity as to the final arbiter of such cases would only exacerbate the sensitivity 
that will inevitably surround such cases. 

New Section 114-The Issuance of Driver’s Licenses to Illegal Aliens. As the Com-
mittee is no doubt aware, the issuance of driver’s licenses to illegal aliens by some 
states jeopardizes immigration law enforcement, general law enforcement, and na-
tional security. The driver’s license effectively serves as the basic identity document 
in America today. It is a de facto national identity card issued by more than 50 dif-
ferent jurisdictions. Driver’s licenses allow illegal aliens to operate with ease in 
American society and escape the scrutiny that might otherwise occur in routine law 
enforcement encounters. On our northern border the driver’s license operates as an 
effective substitute for a U.S. passport, allowing an alien who is persuasive in false-
ly asserting U.S. citizenship to cross the border freely. 

Permitting illegal aliens to acquire driver’s licenses also opens up opportunities 
for criminals, whether they be foreign nationals or U.S. citizens. States that allow 
illegal aliens to possess driver’s licenses inevitably reduce the level of identity docu-
mentation that is required to obtain a license. The result is that criminals are able 
to use the lax standards to create false identities backed up by the imprimatur of 
a driver’s license. Such false identities facilitate money laundering, credit card 
fraud, and check fraud. They also defeat the operation of the NCIC system, because 
criminals are able to evade arrest warrants by presenting fraudulently-obtained 
‘‘clean’’ licenses during traffic encounters with local law enforcement officers. Worse, 
the driver’s license becomes a useful tool in the hands of terrorists. Virginia issued 
licenses to eight of the 9/11 terrorists-licenses that likely were used to board the 
airplanes on that fateful day. 

The most effective solution to this problem would be to make eligibility for federal 
highway funds contingent upon the states’ denying driver’s licenses to illegal aliens. 
Such funds should also be contingent upon states’ setting expiration dates so that 
driver’s licenses for legal aliens expire on the date that an alien’s period of author-
ized stay terminates. The only documentation sufficient to qualify an alien for a 
driver’s license should be a valid passport with a valid U.S. visa. This would allow 
state and local police officers to draw reasonable conclusions from an alien’s posses-
sion of an unexpired driver’s license. 
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In summary, it is clear that state and local police possess substantial inherent au-
thority to make immigration arrests. It is also clear that the potential for closer co-
operation with state and local law enforcement has not been fully exploited. Con-
sequently, there has been a cost in the national security of the United States, as 
well as in the enforcement of immigration laws. The CLEAR Act would improve the 
situation substantially. I appreciate the efforts of this Committee to address these 
issues and the opportunity to share my perspective.

Mr. HOSTETTLER. Thank you, Professor. 
Dr. Edwards. 

STATEMENT OF JAMES R. EDWARDS, JR., Ph.D., ADJUNCT 
FELLOW, HUDSON INSTITUTE 

Mr. EDWARDS. Mr. Chairman and Members of the Subcommittee, 
thank you for the honor of testifying today. 

Congressman Norwood deserves congratulations for putting to-
gether an outstanding bill. His CLEAR Act addresses all the major 
facets of the current problems that State or local law officers face 
when their routine brings them in contact with illegal or criminal 
aliens. 

State and local law enforcement gets little cooperation from Fed-
eral immigration authorities at present. It usually goes like this: A 
police officer encounters an immigrant lawbreaker. The officer con-
tacts Federal authorities. The feds say they’re not coming to get the 
illegal alien, and so let him go. 

This ‘‘let them go’’ pattern was well established before September 
11th and continues today. 

In addition to dismaying our Nation’s law officers, ‘‘let them go’’ 
sends a signal to the at least 8 million illegal aliens already here—
as well as to untold millions of would-be illegal aliens—that it pays 
to break our laws. And it’s a slap in the face to the millions of legal 
immigrants who abided by the rules. 

H.R. 2671 applies the ‘‘broken windows’’ model to immigration 
enforcement. ‘‘Broken windows’’ policing goes after lower-level of-
fenses—graffiti, shoplifting, panhandling—in order to reduce more 
serious crimes. 

‘‘Broken windows’’ policing works. Experience in New York City 
and elsewhere confirms it, as does research by groups like the 
Manhattan Institute. In the immigration context, there’s proof, too. 
Last year the National Security Entry-Exit Registration System 
went online. Well, in conjunction with that, ICE started holding 
and removing the illegal aliens who came to register, so you know 
what happened? NSEERS caused many illegal aliens from ter-
rorist-sponsoring countries to begin to leave on their own. 

Looking at the CLEAR Act: First, it clarifies legal authority in 
Federal law and it encourages States to do so. Now, it does that 
in a way that respects federalism and contains no unfunded man-
dates. 

Second, H.R. 2671 enhances two-way information sharing and in-
telligence gathering. It informs the cop on the beat of immigration 
violations through the most established information-sharing tool in 
law enforcement, NCIC. 

Third, the CLEAR Act provides additional resources. It looks for 
revenue not only to the Federal treasury, which is the taxpayers 
who abide by our laws, but also to the immigrants themselves 
through fines, fees, and forfeiture. The bill uses financial incentives 
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and maximizes existing resources, such as the Institutional Re-
moval Program. 

Importantly, the CLEAR Act does not dictate a one-size-fits-all 
Washington solution. Instead, it allows States and localities the 
flexibility to use what works best for them. H.R. 2671 would reduce 
Federal noncooperation through an accountability system. 

H.R. 2671 strikes a balance also by safeguarding the rights of 
aliens, ensuring police accountability, and preserving police discre-
tion toward victims and witnesses. 

The CLEAR Act should help deter illegal immigration. Such ‘‘bro-
ken windows’’ policing—and the force multiplier of our Nation’s fin-
est—can be expected to reduce the number of new illegal immi-
grants, lead many illegal aliens to deport themselves, and curb big-
ger crimes. 

This approach would empower State and local police by getting 
them Federal cooperation rather than saddling them with the de-
moralizing knowledge that they’re putting known lawbreakers back 
on the street. 

What would our Nation have been spared had we applied ‘‘bro-
ken windows’’ enforcement to immigration violations before Sep-
tember 11th? Well, of course, we’ll never know for sure. However, 
State or local police did encounter three of the terrorists in the 
days and months leading up to that date. And since then, police of-
ficers have encountered illegal aliens who are now suspected in 
subsequent violent crimes. 

In conclusion, I believe policies like those in the CLEAR Act 
would be a step toward securing our borders, tackling illegal immi-
gration, and restoring the rule of law. 

Thank you, Mr. Chairman, and I am pleased to take your ques-
tions. 

[The prepared statement of Mr. Edwards follows:]

PREPARED STATEMENT OF JAMES R. EDWARDS, JR. 

Mr. Chairman and members of the subcommittee, thank you for the honor of tes-
tifying before this subcommittee. I commend you for holding this important hearing 
on this outstanding legislation. I approach today’s topic from the perspective of 
someone who, as legislative director for a former United States Attorney, Rep. Ed 
Bryant of Tennessee, became closely attuned to the issues before his two sub-
committee assignments, the Immigration and the Crime Subcommittees. 

THE PROBLEM 

Mr. Chairman, a very common complaint of state and local law enforcement is 
that they get very little cooperation from federal immigration authorities. 

The problem has occurred time and time again from shore to shore. And the sce-
nario is generally the same: In the normal course of his duties, a police officer en-
counters an immigration violator (or several of them). He contacts federal immigra-
tion authorities; in most parts of the country, they are located many miles away. 
The policeman is told that no federal agent is coming to get the illegal or criminal 
alien, so let him go. 

This ‘‘let them go’’ pattern was well established before September 11, 2001. 
Troublingly, it remains common since September 11. Billings, Montana, Police Chief 
Ron Tussing responded with well-founded skepticism, as reported in the Billings 
Gazette last year, after U.S. Attorney General John Ashcroft asked a convention of 
police chiefs to help secure the homeland by calling federal agents whenever local 
police take immigration violators into custody. Chief Tussing said, ‘‘We’d call them 
(INS) up and they’d say let them go, we’re too busy.’’

In a post-September 11 world, ‘‘let them go’’ is unacceptable. 
A 29-year veteran assistant chief with the Border Patrol characterized the prob-

lem of illegal immigration to me as ‘‘worse than epidemic.’’ He said the practice of 
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the Immigration Service has changed - but for the worse, now actually aiding and 
abetting more and more illegal immigration. This agent said the Immigration and 
Naturalization Service practice when he started out was to detain all illegal aliens; 
the only aliens INS released before deportation had extraordinary extenuating cir-
cumstances. But now, aliens are routinely released; the only ones held in custody 
are those with unusual circumstances. 

These ‘‘let them go’’ policies and practices have real-world consequences. ‘‘Let 
them go’’ policies apparently contributed to the year-long rape rampage of Reynaldo 
Elias Rapalo, the recently apprehended illegal criminal alien from Honduras who 
is suspected in seven rapes in Miami. Local law enforcement arrested him for ‘‘lewd 
and lascivious’’ molestation in October 2002, after his visa had expired. But he 
wasn’t removed from the country. 

‘‘Let them go’’ contributed to the rape of two nuns and the murder of one nun 
last year in Oregon. El Salvadoran illegal alien Maximiliano Silerio Esparza, who 
has been indicted in these crimes, had been caught and let go by the Border Patrol, 
despite his prior criminal record and an outstanding warrant for his arrest. 

‘‘Let them go’’ put Jamaican illegal alien Lee Malvo back on America’s streets 
after police captured him in Washington State. This occurred just months before the 
Washington, D.C., sniper shootings of 2002, in which Malvo is a suspect. 

‘‘Let them go’’ incidents happened this past summer in the subcommittee chair-
man’s district. In one incident, Indiana State Troopers stopped a van with 15 people 
in it - one of whom was a drug trafficker. ICE reportedly let them go. In another 
subcommittee member’s district, local police in Greensburg, Pennsylvania, caught 
seven illegal aliens this past spring, but ICE told the police to release them. 

These are only a handful of examples of the sorts of violators our state and local 
police officers encounter every day while on the beat, yet federal officials, for what-
ever reason, don’t think they pose a threat to the domestic tranquility, the general 
welfare, or the blessings of liberty of American citizens. 

The veteran immigration enforcer I mentioned earlier, and others with whom I 
have spoken, say there are many good, dedicated people in the immigration service. 
I believe that to be true. And there are valid reasons to explain why local INS of-
fices - now Bureau of Immigration and Customs Enforcement - do not presently dis-
patch officers to respond to every call from a sheriff’s deputy or state trooper who 
has illegal or criminal aliens in custody. But, again, it should be clear to everyone 
that ‘‘let them go’’ isn’t good enough. More than terrorism threatens the homeland 
in these cases. 

Immigration enforcers are outmanned. We have only 2,000 immigration investiga-
tors to cover the whole nation. Interior states may have just one or two ICE enforce-
ment officers stationed there. For all the tough talk about securing our borders 
(which remain as leaky as a sieve), we have virtually abandoned interior enforce-
ment. A witness from the General Accounting Office told this subcommittee on April 
10 that we spend one-fifth the money on interior enforcement that goes to border 
enforcement. 

These immigration enforcement officers who are charged with interior enforce-
ment are trained investigators. They work diligently to crack alien smuggling rings, 
ID and benefits fraud schemes, and other immigration-related criminal enterprises. 
Understandably, it would be hard to do the good work that these dedicated officers 
do if they constantly were having to drop everything, drive a couple of hours to a 
county jail, take custody of routine immigration lawbreakers, drive back, and proc-
ess them for removal. From a resource-allocation standpoint, this wouldn’t be the 
best use of their time and talents. But, once again, while this situation is under-
standable, that does not justify ‘‘let them go’’ policies or mean that the situation 
should continue uncorrected in post-September 11 America. 

The ‘‘let them go’’ culture of federal immigration authorities has real-world con-
sequences. First, this response has won the federal immigration agency a low rep-
utation in the minds of state and local police. It has developed and ensconced the 
perception of the INS (now ICE) as unwilling to cooperate, lax in its attitude toward 
enforcing immigration violations, and unresponsive. ‘‘Let them go’’ has left a bad 
taste in the mouth of state and local law enforcement. From the perspective of state 
and local police agencies, they are trying to do their duty and help enforce the very 
laws that are the federal agency’s prime responsibility to enforce, so why would ICE 
not act responsibly and responsively in these cases where cooperation is key? 

In addition to dismaying our nation’s law officers, ‘‘let them go’’ sends a clear sig-
nal to the at least 8 million illegal aliens already in this country - as well as to 
the untold millions of would-be illegal aliens - that breaking our law is of no con-
sequence. Our lack of enforcing many of our immigration laws leads illegal and 
criminal aliens to believe there is no down side for them; even if they get caught, 
chances are authorities will set them free and put them back on the streets of Amer-
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ica. At worst, they will get a free trip home, from where they can quickly return, 
perhaps through one of the alien smuggling rings that have proliferated and operate 
unthreatened across our country. This is a dangerous message to send in a post-
September 11 world. 

We know that smuggling rings have become big business on the black market. We 
also know that among them are those who smuggle into the United States Middle 
Easterners. There have been reports of finding Islamic prayer rugs in the desert 
Southwest. Smuggler George Tajirian from Iraq is said to have snuck in more than 
1,000 illegal aliens from the Middle East. And alien smugglers mix trafficking in 
persons with trafficking in narcotics. We know 18-wheeler trucks are becoming the 
vehicle of choice for these criminal enterprises. Foreign and ethnic gangs, such as 
the Salvadoran MS-13, are on the rise across America. All of this is abetted by a 
lack of taking basic illegal immigration violations seriously and giving federal co-
operation and support to the state and local police who run across alien 
lawbreakers. 

As a practical matter, there are several more aspects to the problem. State and 
local law officers may be unclear about their legal authority to enforce immigration 
laws. Regrettably, activist judges, INS officials, and the Clinton Justice Department 
have clouded the issue. But even the Clinton Justice Department acknowledged, ‘‘It 
is well-settled that state law enforcement officers are permitted to enforce federal 
statutes where such enforcement activities do not impair federal regulatory inter-
ests.’’ James Madison, who knew a little bit about our Constitution and state sov-
ereignty under it, said in Federalist 45 that states retain ‘‘a very extensive portion 
of active sovereignty.’’

As you know from a hearing earlier this year, some big cities have ‘‘sanctuary’’ 
policies that prohibit police cooperation with federal immigration authorities and 
coddle immigration lawbreakers. Such policies directly and flagrantly violate federal 
law. This subcommittee’s hearing highlighted New York City’s sanctuary policy and 
the unintended but not unforeseeable consequence of a gang rape by illegal immi-
grants, about half of whom had prior criminal records and should have been re-
moved. 

Another practical problem relates to information-sharing. The cop on the beat rou-
tinely uses the National Crime Information Center to check for outstanding war-
rants and fugitives. NCIC gives quick responses. It is ingrained in the modern police 
culture. But NCIC contains virtually no immigration violation records. The Justice 
Department has begun listing absconders - aliens under final order of removal - in 
NCIC, but is far from having all of the nearly 400,000 absconders in the system. 
And the immigration-violation database, housed in the DHS Law Enforcement Sup-
port Center, requires a secondary, slower, more onerous check - one from which an 
officer on the side of the highway on a traffic stop doesn’t have time to wait for an 
answer. 

At a hearing last week of the Senate Judiciary Immigration Subcommittee regard-
ing information-sharing, several Senators expressed how vital it is that information 
about alien threats be available to state and local police officers. One Senator ob-
served that having 8 to 10 million illegal aliens in our country is itself a homeland 
security issue. Yet, that hearing confirmed that records about such offenses as visa 
overstay and absconding under final order of removal still remain largely inacces-
sible to ‘‘the average state trooper.’’

A third practical problem has to do with resources. It takes resources to hold ille-
gal and criminal aliens in detention, to process, and to transport them. The State 
Criminal Alien Assistance Program is woefully underfunded, dropping from $585 
million in FY 2002 to $250 million in FY 2003. A strong argument can be made that 
a good portion of the resources that police and ICE need for enforcement should 
come from the lawbreakers themselves, as restitution to society. At present, things 
are backwards. State and local law enforcers and taxpayers incur the costs of enforc-
ing immigration violations, while the lawbreakers suffer practically nothing. Immi-
gration crime presently pays for the lawbreakers while the public bears the costs. 
The incentives should be the other way around. Immigrant criminals should incur 
the costs, and police who catch them (and taxpayers) should reap rewards. 

One more thing bears mention. We know that holding immigrant lawbreakers in 
custody greatly improves the chances of their removal from our country - that is, 
if we ‘‘let them go,’’ they almost uniformly don’t comply with the law and disappear 
into the woodwork within our nation. The Department of Justice Inspector General 
in 1996 and 2003, as well as a 1998 GAO study, confirms that aliens who are de-
tained get removed, while those not held in custody get away and stay here. The 
IG’s report last February found that INS removed 92 percent of detained aliens, but 
only 13 percent of nondetained aliens in 2000 and 2001. Of INS’s top priority, crimi-
nal aliens, just 35 percent of nondetained aliens were removed. A mere 3 percent 
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of nondetained aliens from terrorist-sponsoring countries and 6 percent of non-
detained asylum seekers who received final orders of removal - including ‘‘potential 
terrorists’’ - were removed. These reports confirm the obvious. 

THE SOLUTION 

There is a solution to this dangerous predicament, and the CLEAR Act (H.R. 
2671) goes to it exactly. Every day, nearly 700,000 state and local police officers pa-
trol our nation’s communities, our highways and streets. And every day, state and 
local police officers going about their normal duties encounter immigration violators. 

Rather than putting immigration violators back on the streets of America, law en-
forcement authorities should apply the ‘‘broken windows’’ theory of policing to immi-
gration enforcement. This is a critical component to securing the homeland. 

‘‘Broken windows’’ policing refers to a model developed by James Q. Wilson and 
George Kelling more than 20 years ago. It maintains that by enforcing laws against 
relatively minor offenses, more serious crimes will be reduced, as well. In other 
words, society sends a signal that it means business about law and order, and thus 
that it will not tolerate signs of disorder - property crimes such as breaking win-
dows, graffiti, and shoplifting, ‘‘quality of life’’ offenses such as panhandling, pros-
titution, and public urination. 

In the immigration context, alien smuggling rings, traffickers, immigration bene-
fits frauds, counterfeit document producers and sellers, ID theft and fraud enter-
prises, and so forth are serious, more complex crimes and deserve the attention of 
ICE investigators. This is not even to mention the identification of terrorist cells 
and arrest of terrorist sleepers who use our immigration system to prosecute a war 
against the United States from within our borders. But it must be recognized and 
acknowledged that allowing the presence of at least 8 million illegal aliens in our 
midst - in fact, with some politicians even seeking to reward their illegality with 
green cards or in-state college tuition or valid driver’s licenses - is the equivalent 
of tolerating graffiti, broken windows, and other so-called ‘‘minor’’ crimes in our cit-
ies. 

One thing we know: ‘‘Broken windows’’ policing works. For example, research 
from the Manhattan Institute found that Mayor Rudy Giuliani’s application of ‘‘bro-
ken windows’’ policing in New York City led to falling crime rates. ‘‘Broken-windows 
policing significantly and strongly associates with sharp reductions in violent crime; 
in fact, we estimate that it prevented at least 60,000 violent crimes in New York 
between 1989 and 1998,’’ the Manhattan Institute reported in Winter 2002. Studies 
such as those by the National Bureau of Economic Research and the California In-
stitute for County Government also confirm the validity of the ‘‘broken windows’’ 
model. 

We have indications that the same approach, enhanced by using the vast number 
of state and local law enforcement personnel as force multipliers in immigration en-
forcement, would reduce the incidence of both ‘‘low-level’’ illegal immigration and 
the kinds of offenses ICE agents are investigating. 

The National Security Entry-Exit Registration System, or NSEERS, went into ef-
fect this past year. It required nonimmigrant males from 25 terrorist-sponsoring na-
tions to register with the INS. Lack of immigration enforcement had become so bad, 
many illegal aliens walked into INS offices to register expecting no adverse con-
sequences. When INS actually detained these lawbreakers and word got around in 
immigrant communities, the next round of news reports told how many illegal aliens 
began to self-deport. Rather than register with NSEERS and risk being caught and 
removed, lawbreakers on their own fled to Canada or elsewhere outside this coun-
try. About 82,000 aliens registered with NSEERS; 13,000 were illegal aliens. An es-
timated 26,000 Pakistanis illegally resided in the United States in 2000; the Paki-
stani embassy has said 15,000 of its illegal aliens have left since September 11, 
2001. 

The link between run-of-the-mill illegal immigration and more serious immigra-
tion violations must be acknowledged. In many instances, sneaking across the bor-
der is a precursor crime. It is inexorably linked to illicitly holding a job in America, 
acquiring and using false documents or valid ID documents fraudulently obtained, 
aiding and abetting fellow illegal and criminal aliens, harboring fugitive illegal 
aliens, involvement with smuggling rings, and so forth. And most instances of illegal 
immigration - simply staying in this country - are continuing offenses. 

Not enforcing the laws against the seemingly low-level immigration violators is 
the same as not going after the graffiti artist, the trespasser, the loiterer, the pan-
handler, the window breaker. It sends a message that they can get away with this 
lawbreaking, so they can get away with breaking other laws. Acting on this belief 
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is how the initial crime of illegally crossing our border becomes a precursor crime 
to larger offenses. 

Columnist Rich Lowry wrote, ‘‘In the post-Sept. 11 environment, it is no longer 
possible to shrug your shoulders and ask, ’What harm can one illegal immigrant 
do?’’’ We have 8 million illegal immigrants within our borders, and that number 
grows by upwards of a half-million each year. It is extremely difficult to pick out 
the few terrorists from such a huge crowd. But by implication, it should be easier 
to identify the millions of people who have committed precursor crimes of the immi-
gration sort. 

Taking advantage of the vast ranks of local and state police officers and the law 
enforcement duties they are already doing every day makes common sense. Border 
and Transportation Security Undersecretary Asa Hutchinson acknowledged at an 
April 10, 2003, hearing of this subcommittee that routine traffic stops and other 
routine law enforcement encounters present good opportunities to capture illegal 
aliens. These officers would not be taking on extra duties; rather, the federal gov-
ernment would simply take advantage of current, daily encounters as these officers 
go about their duty when they happen to come into contact with an illegal alien. 
This would be maximizing the available human resources to help enforce the laws 
already on the books and to hold the lawbreakers accountable. 

To do so will require clarifying legal authority. It will require two-way information 
sharing. It will require additional resources. It will require creative ways to maxi-
mize existing resources, such as use of new technology to conduct removal pro-
ceedings across long distances. It will require deriving resources from the 
lawbreakers; that is, immigration lawbreakers must be held accountable. And it will 
require flexibility so localities can come up with the most practicable means of de-
taining, transporting, and handing federal authorities custody of illegal criminal 
aliens. 

THE CLEAR ACT 

H.R. 2671 contains the solution that would close the gap. The bill would do so 
in exactly the ways just outlined and suggested in my Center for Immigration Stud-
ies report. Whenever state or local police come into contact with illegal or criminal 
aliens as the officers carry out their regular duties, the response from the federal 
side would no longer be ‘‘let them go.’’ This is the glaring problem. The CLEAR Act 
would fix it by providing practical means for federal and state or local law enforce-
ment to work together in the apprehension, detention, transportation, processing, 
and removal of immigration lawbreakers. 

First, the CLEAR Act clarifies the legal authority question in federal law. It en-
courages states to do so, too. The bill’s approach does this in a way that respects 
the Founding Fathers’ principle of federalism. States and localities retain the free-
dom to decide the extent of their law enforcement officers’ involvement in enforcing 
immigration violations. H.R. 2671 contains no unfunded federal mandates. It merely 
empowers those states and localities that wish to have their police officers on the 
front lines of homeland security. 

Second, H.R. 2671 enhances two-way information sharing. The saying is that ‘‘in-
formation is power,’’ and two-way communication of intelligence is vital to any ef-
fort’s success, from the battlefield to counterterrorism to crime fighting. This legisla-
tion puts information about immigration violators into the hands of the cop on the 
beat in the most practical way possible, through the most established tool of infor-
mation sharing in law enforcement, NCIC. It provides a system for state and local 
jurisdictions to collect and send information to the Justice Department about their 
encounters with immigration lawbreakers. And the bill provides additional re-
sources to help offset the cost. 

This is ground-level intelligence that will yield a wealth of valuable data. From 
it can be gleaned patterns and trends in illegal immigration and specific information 
about individual immigration lawbreakers. With such two-way information sharing, 
law enforcement at all levels can make more informed improvements in strategy 
and tactics, coordination and implementation. With this kind of data, those aliens 
who threaten our homeland’s security may be able to run, but they cannot hide. 

Third, the CLEAR Act provides additional resources to bring ‘‘broken windows’’ 
policing to immigration violations. It does this in a very responsible, practical way. 
It doesn’t look primarily to additional federal spending, in terms of very heavily tap-
ping the federal treasury. It does increase the SCAAP authorization and creates a 
new grant program, but at realistic levels. It looks as well to the ill-gotten gains 
of immigration lawbreakers as a source of revenue. This follows the model we use 
with respect to other crimes, where the assets of lawbreakers help fund law enforce-
ment efforts, federal and state and local. 
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The bill provides financial incentives to the states and localities that choose to be-
come more involved in this aspect of securing the homeland. It contemplates apply-
ing resources to all the major elements of the process, from apprehension to removal 
from the country. These include police training, detention, transportation, adminis-
trative or criminal proceedings, exchange of custody, and removal. And H.R. 2671 
builds on existing resources, maximizing their use. For instance, the bill makes the 
existing Institutional Removal Program and Internet training programs more widely 
accessible to state and local law enforcement. 

Importantly, H.R. 2671 allows for the flexibility of the states to be ‘‘the labora-
tories of democracy’’ in this area. States and localities would be the drivers in cre-
atively solving the challenges of detention, transportation, and so forth. That is, the 
CLEAR Act refrains from dictating a ‘‘one-size-fits-all,’’ Washington ‘‘solution.’’ Rath-
er, states and localities would determine the best way to address each specific thing. 
For example, one city may be close to an ICE office, so the best way to hand over 
custody of illegal criminal aliens to federal authorities would be for ICE to establish 
a circuit-riding system. The local police and county sheriff in that area would know 
that every Tuesday morning at 11, the ICE van would come to the courthouse 
square for alien pickup. In another locality, it may make more sense for the county 
sheriff’s department to contract with the federal government to transport the aliens 
itself. In another place, perhaps contracting with a private security firm to transport 
apprehended aliens to a federal detention facility would work best. CLEAR provides 
such practicality and flexibility. 

Also of importance, H.R. 2671 includes measures to end federal noncooperation 
and the nonresponse of ‘‘let them go.’’ Nothing works as well to rectify a problem 
as sunlight and accountability. These are the principles the CLEAR Act applies. 
State or local law enforcement agencies could hold uncooperative or unresponsive 
federal agencies accountable through a limited administrative appeals process. 

Finally, H.R. 2671 would ensure that the civil rights of aliens are safeguarded and 
that jail facilities used for detention meet federal standards. The bill strikes the 
right balance to ensure that police agencies do not take license, but remain account-
able. It preserves police officers’ discretion with respect to crime victims, witnesses, 
and tipsters. It only involves police officers in immigration law enforcement to the 
extent they encounter illegal and criminal aliens in the course of the officers’ normal 
duties. 

THE BENEFITS 

All told, the CLEAR Act would have a deterrent effect on illegal immigration. By 
its force-multiplication through state and local police, it increases the chances that 
an immigration lawbreaker will get caught, that he will be held in custody, that he 
will face being identified through fingerprinting and the creation of a record, that 
he will forcibly leave the country, that he will leave behind his ill-gotten gains ac-
quired from having broken our nation’s laws, and that if he re-enters the United 
States then he will be recaptured and suffer even greater consequences. 

By holding lawbreakers accountable, individual immigration violators will get the 
message that America is no longer turning a blind eye to their offenses. That mes-
sage also goes out to would-be lawbreakers. Such ‘‘broken windows’’ policing can be 
expected to reduce the number of new illegal immigrants, lead at least some current 
illegal immigrants to self-deport, and have the spillover effect of curbing some of the 
bigger immigration crimes. It starts to ‘‘drain the swamp,’’ as in the Weed and Seed 
program. These beneficial effects would occur at a manageable rate. Thus, there 
would not be the severe impact of mass deportations or huge raids. Suddenly bur-
dening the law enforcement and criminal justice and immigration enforcement sys-
tems with great numbers of people - much like the deleterious effect on the immi-
gration backlogs of amnesties such as the LIFE Act’s 245(i) extension or the gross 
expansion of legal immigration as through the 1990 Immigration Act’s multiplica-
tion of legal immigration categories and quotas - would be counterproductive, over-
whelm the system, and possibly cause the economy some harm. 

This bill’s approach would change the dynamics of the war on crime and ter-
rorism. It would change the mindset of no fear of capture or punishment among im-
migration lawbreakers. It would restore confidence in federal immigration agencies. 
It would empower state and local police to finish the job, rather than saddle them 
with the demoralizing knowledge that they are putting lawbreakers right back on 
the street. 

This common-sense solution of law enforcement cooperation has been rec-
ommended by the National Taxpayers Union Foundation. In its recent report Bor-
derline Infraction: Unsafe Borders, Complacent Government?, NTU identified the 
need for the Department of Homeland Security immigration agencies to ‘‘collaborate 
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with law enforcement on the local, state, and federal levels that are monitoring or 
assisting in the apprehension of illegal immigrants’’ and ‘‘work more aggressively to 
root out fraudulent benefit payments to illegal immigrants.’’ NTU notes how such 
reforms would save taxpayers billions of dollars. 

The American public overwhelmingly supports such an approach. A RoperASW 
poll this past spring found 85 percent in support of ‘‘requiring state and local gov-
ernment agencies, and law enforcement agencies, to apprehend and turn over to the 
INS illegal immigrants with whom they come in contact.’’ Sixty-two percent of re-
spondents ‘‘strongly’’ agreed. Eighty-three percent support ‘‘mandatory detention 
and forfeiture of property’’ for illegal aliens. Seventy percent favor mandatory prison 
sentences, in addition to asset forfeiture and removal, for immigration law viola-
tions. 

Encouraging and enabling federal cooperation to those state and local police who 
are already trying to do their part in immigration enforcement would vastly help 
to secure our homeland. What would our nation have been spared had we applied 
‘‘broken windows’’ enforcement to immigration violations prior to September 11? Of 
course, we will never know. However, the fact that three of the terrorists - Hani 
Hanjour, Ziad Jarrah, and Mohammed Atta - were stopped by state or local police 
prior to that fateful date chillingly illustrates that opportunity exists for state and 
local law enforcement to play a vital role on this front. The stakes are too high for 
America’s well-being not to pursue this avenue. 

In conclusion, I believe H.R. 2671, the CLEAR Act, would be the most appropriate 
next step toward securing our borders, tackling illegal immigration, and restoring 
the rule of law in an area in which we have far too long been derelict. It addresses 
the problem areas relating to authority, information, and resources. And it does so 
in a very practicable, effective manner. Our nation would benefit tremendously from 
the provisions of the CLEAR Act. 

Mr. Chairman, I am submitting along with this testimony my CIS backgrounder 
for inclusion in the record. It elaborates on many topics I have merely highlighted 
here. I am now pleased to take questions from the subcommittee. Thank you.

Mr. HOSTETTLER. Thank you, Dr. Edwards. 
Mayor Quan. 

STATEMENT OF GORDON QUAN, MAYOR PRO TEM, HOUSTON, 
TEXAS 

Mr. QUAN. Thank you, Chairman Hostettler and Ranking Mem-
ber Sheila Jackson Lee and Members of the House Subcommittee 
on Immigration, Border Security, and Claims, for this opportunity 
to speak with you today. My name is Gordon Quan. I’m Mayor Pro 
Tem and At-Large Council Member from the city of Houston. I’m 
pleased to testify today on behalf of the National League of Cities 
in opposition to H.R. 2671. 

I’m here to speak on four issues: the issue of preemption, which 
was mentioned previously; unfunded mandates; community polic-
ing; and racial profiling. As the Committee considers new ways to 
improve the Nation’s security, I ask that it does so without divert-
ing central Federal responsibilities onto local governments. 

Like many major cities in the United States, Houston has seen 
a dramatic demographic transformation in the past 20 years. Hous-
ton is roughly one-third Anglo, one-third Hispanic, and one-third 
black/Asian. With 77 consulates in our city, we have the third high-
est number of foreign governments represent. The port of Houston 
ranks as the number one port in foreign tonnage. We are truly an 
international city. 

Since September 11th, local law enforcement across the Nation 
has improved the security of our cities. In my city of Houston, 
we’ve spent approximately $14 million more in securing the city 
since 9/11. The mayor’s office and the Houston Police Department 
estimate that we’re spending an additional $584,000 per month for 
security of our city’s water plants, airports, extra helicopter flights, 
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among other things. This figure does not include the added costs 
for securing our City Hall and such soft targets as local temples 
and synagogues. 

NLC’s policy on immigration and the role of local government is 
clear. The local police have a responsibility to cooperate with the 
Federal Government to apprehend specific persons identified as 
having committed a crime and violated U.S. immigration laws and 
who have been located by the Federal Government. However, local 
personnel cannot be conscripted into Federal service because the 
Federal Government has decided not to fund and staff its immigra-
tion enforcement agencies to meet the demand. This type of action 
can divert local personnel from their primary duties and constitute 
a cost shift under our local government. 

Let me go to the first issue of preemption, which was discussed 
previously. Section 102 would preempt State and local laws that 
bar their law enforcement officers from assuming the Federal re-
sponsibility of enforcing Federal immigration laws. This section 
would also have the effect of preempting two State laws—Alaska 
and Oregon—and the resolutions and measures of numerous mu-
nicipalities, including the city of Houston. 

In June 1992, the city adopted the Police Department General 
Order 500–5, which holds that undocumented immigration status 
is not in and of itself a matter for local police action and entry 
without inspection is not to be treated as an ongoing offense. The 
order prohibits police officers from stopping or apprehending indi-
viduals solely on the belief that they are in the country illegally. 
This order has served the people and the law enforcement commu-
nity of Houston, Texas, well since its adoption. 

Houston, like so many cities within the country, has routinely as-
sisted the Federal Government by apprehending, housing, feeding 
non-documented criminal suspects in our jails until the Bureau of 
Immigration dispatches officers to retrieve these suspects. More 
often than not, as was mentioned earlier, SCAAP reimbursement 
is less than the financial burden assumed by the local police de-
partments. In essence, 102, section 102 is Congress’ way of telling 
local governments that they must assume the responsibilities of the 
Federal immigration agency or risk not getting reimbursed for the 
services that they have rendered. 

No less a person than the Governor of Florida, Jeb Bush, has 
said, ‘‘I would have a lot of trepidation if every police officer was 
to be—was going to be a sworn INS officer, and our duties end up 
with local law enforcement becoming the immigration cops of the 
country.’’

Unfunded mandate. Despite our trying times, the city of Houston 
and other municipalities have already assumed much of the finan-
cial burden for homeland security while they wait for first re-
sponder funds to trickle down to the local level. Section 109 of the 
CLEAR Act would require the Federal Government to pay only 50 
percent—up to 50 percent of the training costs of State and local 
elected officials to enforce our Federal immigration laws. In addi-
tion, there is no guarantee that Congress will ever fully fund the 
$1 billion mentioned in section 106, authorized to State and local 
police agencies to obtain equipment, technology, and other adminis-
trative support. 
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It’s unfair to demand that under the threat of preemption that 
local governments undertake the Federal Government’s responsibil-
ities. It’s also unreasonable to mandate such responsibilities upon 
local governments without full financial support. As was mentioned 
earlier, letters have been received to this Committee from the 
Americans for Tax Reform, the American Association of Counties, 
the American Conservative Union, all supporting our position. 

The effects of community policing and racial profiling is the last 
thing I’d like to talk about. Police departments across the country 
have raised concern that efforts to force local officials to enforce 
Federal laws would damage successful community policing initia-
tives and inadvertently encourage racial profiling. I know that has 
been alluded to previously, but I am concerned that the effects of 
the CLEAR Act, if enacted, would have these effects. 

As a local elected official and a lawyer practicing immigration 
law for over 26 years, I know too well that communication, visi-
bility, and trust are the foundation of effective community policing. 
Victims of crime must know that they can call us without threat 
that we will detain them or deport them simply because of their 
immigration status. 

Our Government has the important task of stopping credible 
threats of terrorism. However, the CLEAR Act may hinder the 
fight against terrorism if members of the immigrant communities 
cannot trust the police officers who serve them. 

In closing, I respectfully ask that this Subcommittee fully weigh 
my comments as an elected official and immigration law expert. I 
further ask that you take into account the unmanageable burden 
the CLEAR Act would place on local law enforcement. Specifically 
consider the burden in costs, personnel, and the potentially dev-
astating effect on community policing programs. The American 
public wants to find effective tools to combat terrorism. I submit 
the most effective tools are not preemption, unfunded mandates, 
deteriorating police—community policing, and racial profiling but, 
rather, effective tools to fight terrorism are to improve coordina-
tion, planning, technology, training, and funding. 

Thank you very much. 
[The prepared statement of Mr. Quan follows:]

PREPARED STATEMENT OF GORDON QUAN 

Thank you, Chairman John Hostettler (R-IN), Ranking Member Sheila Jackson 
Lee (D-TX), and members of the House Subcommittee on Immigration, Border Secu-
rity, and Claims for the opportunity to speak with you today. I am Gordon Quan, 
Mayor Pro Tem and At Large Council Member from Houston, Texas. I am pleased 
to testify on behalf of the National League of Cities on H.R. 2671, the ‘‘Clear Law 
Enforcement for Criminal Alien Removal Act of 2003’’. 

The National League of Cities (NLC) is the nation’s oldest and largest association 
representing municipal interests in Washington, D.C. NLC represents more than 
16,000 cities of all sizes - from our largest member New York City with a population 
of 8 million to our smallest member De Graff, Minnesota with a population of 133. 
As the representative of the nation’s local leaders, NLC has a vital interest in clari-
fying the roles and responsibilities for local law enforcement in the enforcement of 
federal immigration law and stopping terrorisms. 

I am prepared to testify before you as the president of the Asian Pacific American 
Municipal Officials of the National League of Cities as well as an advisor to the 
Houston Mayor, Lee P. Brown’s Office for Immigration and Refugee Affairs. I am 
certified by the Texas Board of Legal Certification in Immigration and Nationality 
Law and have practiced in this area of law for the past 26 years. 
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Like many major cities across America, Houston has seen a dramatic demographic 
transformation in the past twenty years. No one ethnic group comprises the major-
ity of the population in Houston. We have benefited greatly from immigrants mov-
ing to our city. Houston is roughly one-third Anglo, one-third Hispanic and the re-
maining third Black and Asian. With 77 consulates in Houston, we have the third 
largest consular corps in the U.S. The Port of Houston ranks number one in foreign 
tonnage in the U.S. We are truly an international city. 

Since September 11, local law enforcement across the nation have improved the 
security of their cities. In my city of Houston, Texas we have significantly assumed 
responsibilities for counterterrorism in partnership with federal law enforcement 
agencies revamped emergency preparedness plans, provided airport security, re-
sponded to anthrax threats and incidents, purchased new equipment and shouldered 
significant costs in overtime pay. 

Since September 11, the Mayor’s office and Houston Police Department estimate 
that we are spending an extra $584,000 per month for security at the city’s water 
plants, airports, extra helicopter flights, among others. That figure does not include 
the added cost for security at City Hall and ‘‘soft targets’’ such as local temples and 
synagogues. In sum, the City of Houston has spent $14 million more on securing 
the city since September 11, 2001. 

As this committee considers new ways to improve the nation’s security, I ask that 
it does so without diverting essential federal responsibilities onto local governments. 
I am specifically referring to H.R. 2671, the Clear Law Enforcement for Criminal 
Alien Removal Act of 2003 (The CLEAR Act). The bill, authored by Rep. Norwood 
(R-GA), would mandate that state and local law enforcement enforce federal immi-
gration laws or risk the reimbursement from the State Criminal Alien Assistant 
Program (SCAAP). 

NLC’s policy on immigration and the role of local government is clear. Specifically, 
it reads: 

With regard to the enforcement of federal immigration laws, local police have a 
responsibility to cooperate with the federal government to apprehend specific per-
sons identified as having committed a crime and violated US immigration laws and 
who have been located by the federal government. However, local police should not 
be responsible for reporting or retaining the custody of those persons they have de-
tained or charged. 

Local personnel cannot be conscripted into federal service because the federal gov-
ernment has decided not to fund and staff its immigration enforcement agencies to 
meet demand. This type of action can divert local personnel from their primary du-
ties and constitute a cost shift onto local governments. National Municipal Policy 
and Resolution, Section § 4.06(D)(5)(A)(ii) 

Simply put, the CLEAR Act, if enacted, would be bad policy on many grounds. 
I am here to speak on four issues: preemption, unfunded mandate, community polic-
ing, and racial profiling. 

THE PREEMPTION ISSUE: 

If the Senate were to adopt the CLEAR Act it would blatantly preempt state and 
local laws. Specifically, Section 102 of H.R. 2671 would require state and local gov-
ernments to pass laws authorizing their law enforcement officers to enforce federal 
immigration laws or risk losing reimbursement from the federal government for 
costs related to the incarceration of illegal immigrants. Put simply, Section 102 
would preempt state and local laws that bar their law enforcement officers from as-
suming the federal responsibility of enforcing federal immigration laws. This section 
would have the effect of preempting two state laws (Alaska and Oregon), and the 
resolutions and measures of numerous municipalities including the city of Houston. 

In June 1992, the City of Houston adopted Police Department General Order No. 
500–5 which holds that undocumented immigration status is not in itself a matter 
for local police action and entry without inspection is not to be treated as an on-
going offense. The order also prohibits police officers from stopping or apprehending 
individuals solely on the belief that they are in the country illegally. This Order has 
served the people and the law enforcement community of Houston, TX well since 
its adoption. 

Houston, as with many cities across the nation, has routinely assisted the federal 
government by apprehending, housing, and feeding non-documented criminal sus-
pects in our city jails until the Bureau of Immigration dispatches its officers to re-
trieve the suspects. Local governments have done so despite the costs associated 
with these services. Indeed, members of this Subcommittee are all too aware of the 
annual battle local governments undergo to get SCAAP reimbursement for the costs 
incurred by local law enforcement for assisting the Bureau of Immigration. More 
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often than not, the SCAAP reimbursement is less than the financial burden as-
sumed by the local police departments. 

Why then would Congress consider a bill that would punish the very sector of law 
enforcement that has stepped in to fulfill the responsibility of the federal immigra-
tion bureau? Section 102’s threat to withhold SCAAP reimbursement to local gov-
ernments is a blunt force of extortion. In essence, Section 102 is Congress’ way of 
telling local governments that they must assume the responsibilities of the federal 
immigration agency or risk not getting reimbursed for the services they have ren-
dered. 

On behalf of the National League of Cities, ‘‘No thank you.’’ Congress should not 
preempt local governments simply because the federal government has failed or is 
unwilling to adequately staff and fund its federal enforcement agencies. Local gov-
ernments will continue to cooperate with the federal government in its endeavor to 
stop crime. However, before Congress usurps local authority, it should first consider 
the precedent, the policy implications, and the cost of such a drastic measure. 

Members of the Subcommittee, the events of September 11th and the events 
thereafter have clearly demonstrated that the men and women in blue are partners 
in fighting terrorism. Therefore, on behalf of these men and women, I ask that you 
gravely reconsider any attempt to preempt local law. Preemption would unduly bur-
den already overworked police forces around the nation. 

UNFUNDED MANDATE 

Protecting the homeland cost billions of dollars.. Local governments have already 
assumed much of the fiscal burden while they wait for first-responder funds to trick-
le down to the local level. As a Mayor Pro Tem and an At-Large Councilmember 
from Houston, I can tell you it is extremely difficult to protect essential policing 
services in these fiscal trying times. NLC and the City of Houston would therefore 
welcome your support for full funding for first-responder grant programs, the Com-
munity Oriented Policing Services (COPS) program, and the Local Law Enforcement 
Block Grant. NLC, however, unequivocally opposes yet another Congressional effort 
to saddle local governments with an unfunded mandate. 

Chiefly, I am perturbed by Section 109 of the CLEAR Act, which would require 
the federal government to pay only up to 50% of the cost to train state and locally 
elected officials to enforce federal immigration laws. In addition, there is no guar-
antee that Congress will ever fully appropriate the $1 billion Section 106 authorizes 
for state and local police agencies to obtain equipment, technology, and other admin-
istrative support. It is a leap, indeed, to assume that $1 billion is a sufficient au-
thorization figure. 

On behalf of the NLC, I respectfully ask, pursuant to Title I of the Unfunded 
Mandate Reform Act (UMRA), that members of this Subcommittee ask the Congres-
sional Budget Office to prepare a mandate statement as it relates to the intergov-
ernmental mandate issued in the bill. UMRA was passed to ensure that ‘‘Congress 
had information about the costs of mandates before it decided whether to impose 
them and encourage the federal government to provide funding to cover the costs 
of intergovernmental mandates.’’

Additionally, NLC policy specifically calls for the Congress to ‘‘explicitly express 
its intent to preempt, and accompany any such proposals with a timely intergovern-
mental analysis, including estimated costs.’’ (National Municipal Policy § 1.06(J)) 

The CLEAR Act, as proposed, presses local governments and their law enforce-
ment officials to perform additional federal immigration duties under the threat of 
preemption and with no guarantee of full funding. Members of the Subcommittee, 
if Congress is ready to improve the security of this nation by strengthening its im-
migration enforcement, then it must be willing to properly fund the appropriate per-
sonnel and programs. As stated earlier, local police have a responsibility to cooper-
ate with the federal government. However, local police cannot be conscripted into 
federal service because the federal government has decided not to fund and staff its 
immigration enforcement agencies to meet demand. 

To shift the responsibility of immigration law enforcement to local governments 
without the necessary funds undermines the integrity of those championing the bill. 
The cost for police overtime, improved planning and coordination, and security en-
hancements have already been assumed by local governments. It is unfair to de-
mand, under the threat of preemption, that local governments to undertake the fed-
eral government’s responsibilities. It is also unreasonable to mandate such respon-
sibilities upon local governments without full fiscal support. 
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EFFECT ON COMMUNITY POLICING AND RACIAL PROFILING 

Police departments across the nation have raised concerns that efforts to force 
local officers to enforce federal immigration laws would damage successful commu-
nity policing initiatives and inadvertently encourage racial profiling. I, too, am con-
cerned with the effect of the CLEAR Act, if enacted. As a local elected official and 
immigration lawyer with over 26 years of experience, I know too well that commu-
nication, visibility, and trust are the foundation of effective community policing. Vic-
tims of crime must know that they can call us without the threat that they will be 
detained or deported simply because of their immigration status. 

NLC’s policy specifically states, ‘‘Community policing must be seen as part of the 
basics in law enforcement. There must be a constant commitment to assure that jus-
tice is dispensed equally and not based on race, gender, religion, national origin, 
sexual orientation, disabilities, education, or economic status of the victims or per-
petrators.’’ (National Municipal Policy § 6.01(B)) In short, NLC supports community 
policing and opposes profiling. 

Forcing local law enforcement to be the ‘‘eyes and ears’’ of every civil immigration 
violation, would demoralize the very members in the community we are sworn to 
protect. The job of police officers is tough. I ask you, members of the Subcommittee, 
not to further complicate an already delicate situation. The State of Texas and my 
city of Houston are truly reflective of the diversity we praise in this nation. How-
ever, it would be a grave error to mandate that local police officers must now round 
up and detain those suspected of civil immigration violation. 

Our government has the important task of stopping credible threats of terrorism. 
However, rounding up individuals standing based on their suspected citizenship sta-
tus would undermine the credibility of the police departments and do little to pre-
vent another tragedy like September 11th. In fact, H.R. 2671 may hinder the fight 
against terrorism if members of the immigrant community cannot trust the police 
officers who serve them. The CLEAR Act would render our communities to be less 
safe and our country no more secure. 

In closing, I respectfully ask that this subcommittee fully weigh my comments as 
an elected local and immigration legal expert. I further ask that you take into ac-
count the unmanageable burden the CLEAR Act would place on local law enforce-
ment. Specifically, consider the burden in cost, personnel, and the potentially dev-
astating effect on community policing programs. 

The American public wants us to find effective tools to combat terrorism. I submit 
that the most effective tools are not preemption, unfunded mandates, deteriorated 
community policing, and racial profiling; rather, our most effective tools to fight ter-
rorism are improved coordination, planning, technology, training, and funding. 

Thank you.

Mr. HOSTETTLER. Thank you, Mayor. 
The Subcommittee will now move to questions, and, Mayor 

Quan, I have a question for you with regard to the general order 
that you mentioned in your testimony of the Houston Police De-
partment, General Order No. 500–5. That orders states, in part, 
‘‘officers shall not make inquiries as to the citizenship status of any 
person, nor will officers detain or arrest persons solely on the belief 
that they are in this country illegally. Officers will contact the Im-
migration and Naturalization Service regarding a person only if 
that person is arrested on a separate criminal charge other than 
a Class C misdemeanor and the officer knows that the prisoner is 
an illegal alien.’’

In your testimony, you stated that the order prohibits officers 
from stopping or apprehending individuals solely on the behalf—on 
the belief that they are in the country illegally. Did you know that 
the order also does not allow for even inquiries as to the citizenship 
even outside of the——

Mr. QUAN. That’s correct, yes. 
Mr. HOSTETTLER. My question is: If an officer cannot ask an 

alien his or her status, how would the officer determine that the 
alien is here illegally? 
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Mr. QUAN. Again, we’re not stopping people just because of immi-
gration status, so why are we making that inquiry, Mr. Chairman? 
I mean, your——

Mr. HOSTETTLER. If I can ask—if I can ask you a question, my 
question is: Why does an officer ask the status, the citizenship sta-
tus other than wanting to know if they are in the country legally 
or illegally? 

Mr. QUAN. We don’t ask the status. That’s the——
Mr. HOSTETTLER. That’s what I’m saying. That’s what I’m saying. 

But it says here the officer knows that the prisoner is an illegal 
alien. So you say—you say that they cannot ask at all the status 
of an individual? 

Mr. QUAN. It is not our policy to inquire about immigration sta-
tus. 

Mr. HOSTETTLER. Okay. The Immigration and Nationality—well, 
it’s not only not your—you prohibit it by the order. 

Mr. QUAN. That’s what the order says. 
Mr. HOSTETTLER. Okay. The Immigration and Nationality Act 

states, ‘‘Notwithstanding any other provision of Federal, State, or 
local law, a Federal, State, or local government entity or official 
may not prohibit or in any way restrict any government entity or 
official from sending to or receiving from the Immigration and Nat-
uralization Service information regarding the citizenship or immi-
gration status, lawful or unlawful, of any individual.’’

Now, as a result of your last response, by preventing—prohib-
iting Houston police officers from contacting the INS about certain 
aliens, doesn’t the general order violate the Federal Code? 

Mr. QUAN. What you just read was that we do not prohibit offi-
cers from conveying that information to the Federal Government, 
and which we do not prevent that from happening. Our line of in-
quiry is that is not our area of jurisdiction. We do not have our offi-
cers make those questions unless—if that’s solely the reason why 
we’re stopping the individual. 

Mr. HOSTETTLER. So you do not believe that that’s in any way 
restricting the INS from receiving information about the status of 
an individual. 

Mr. QUAN. We cooperate with the INS very—ICE, as it’s called 
now, very closely. We have an Office of Immigration and Refugee 
Affairs. We have representatives from the immigration authorities 
serve on that committee to work on policies together with our city 
to make sure that we can work cooperatively. 

Mr. HOSTETTLER. Mr. Quan, Walter Sorto is an alien who appar-
ently entered the United States illegally in May 1995. The Houston 
Chronicle has reported that he has been charged with the murder, 
for the 2002 rapes and slayings of three women in Houston. Ac-
cording to information that the Subcommittee has received, Sorto 
was arrested by the Houston Police Department in June 1999 for 
unlawfully carrying a weapon. On October 2000, Sorto was ar-
rested by the Houston Police Department for aggravated robbery 
for which he was convicted in December 2000. Both of those arrests 
occurred more than a year before the slayings of the three women. 
The Houston Chronicle also reports that Sorto was ticketed by 
Houston police for several times—for traffic violations before the 
three slayings. 



42

Now, Mr. Sorto’s status and robbery conviction would have ren-
dered him—rendered him removable. Do you know of Walter 
Sorto——

Mr. QUAN. I don’t know Walter Sorto, but the policy, as I under-
stand it practicing immigration law for so many years, is that a de-
tainer will be placed on an individual who was not born in the 
United States for immigration to make a determination as to 
whether the person is legally or illegally in the United States. 

Mr. HOSTETTLER. Do you know whether the Houston police ever 
referred him to the INS? 

Mr. QUAN. I’m not familiar with that case, sir. 
Mr. HOSTETTLER. If not, can you check with the Houston police 

and——
Mr. QUAN. I’ll be glad to do that. 
Mr. HOSTETTLER. Do you know whether the general order that 

we referred to earlier may have contributed to a decision not to 
refer him to the INS? 

Mr. QUAN. Not at all, sir. A person who committed those type of 
offenses would, in fact, be placed in the Harris County Jail, a de-
tainer would be placed on them for immigration to come out and 
do an investigation to see if they have a lawful status to be here. 
That’s the normal policy. 

Mr. HOSTETTLER. So the general order would not have—would 
not have stopped—but you said it’s not——

Mr. QUAN. If it’s above a Class C. 
Mr. HOSTETTLER. No, it says ‘‘shall not make any inquiries as to 

citizenship status of any person.’’
Mr. QUAN. Okay. 
Mr. HOSTETTLER. That’s regardless of—but it says officers will 

contact the INS regarding a person only if the officer knows that 
the prisoner is an illegal alien. But if they can’t ask the status, how 
will they know that an individual who has committed a criminal 
act is an illegal alien? 

Mr. QUAN. Again, I think if you look at the order, it deals with 
Class C and not making that inquiry clearly only on that being the 
sole basis for the stop. 

Mr. HOSTETTLER. But, I mean, the order is very clear. The orders 
says, ‘‘Officers will contact the Immigration and Naturalization 
Service regarding a person only if the officer knows that the pris-
oner is an illegal alien. Officers shall not make inquiries as to the 
citizenship status of any person solely on the belief’’—so what I’m 
asking is——

Mr. BERMAN. Finish that sentence: ‘‘...solely on the belief’’ what? 
Mr. HOSTETTLER. ‘‘...solely on the belief that they are in this 

country illegally.’’
Mr. QUAN. Right. 
Mr. HOSTETTLER. Yes. 
Mr. QUAN. If it’s solely on the belief they’re in the country ille-

gally, then they’re not to make the arrest on that basis. 
Mr. HOSTETTLER. But the question—it disallows the question, be-

cause it says later, ‘‘the officer knows that the prisoner is an illegal 
alien.’’ You don’t—you do not allow the question in the first part. 
There can be an arrest that’s made on a criminal act, but that part 
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of the order says the officer knows that the prisoner is an illegal 
alien. 

Mr. QUAN. Again, Mr. Chairman, our policy has been to arrest 
people who have committed criminal offenses, and then if there’s 
a question of their nationality——

Mr. HOSTETTLER. And then they can ask—they can ask status at 
that point, is what you’re saying. 

Mr. QUAN. Yes. 
Mr. HOSTETTLER. They do. So they asked the status of Mr. Sorto? 
Mr. QUAN. At that point, after they arrested. 
Mr. HOSTETTLER. Okay. So there is——
Mr. QUAN. And then a detainer can be placed on them for immi-

gration to come out and do a more thorough investigation because 
we’re not equipped to do a more thorough investigation. 

Mr. HOSTETTLER. Okay. So it’s highly likely that Mr. Sorto, be-
cause of the robbery, was asked of his status. 

Mr. QUAN. I would assume so, yes. 
Mr. HOSTETTLER. Okay. Thank you. The Committee will be look-

ing forward to that part of the investigation. 
Mr. QUAN. Okay. 
Mr. HOSTETTLER. The Chair recognizes the gentlelady from 

Texas, Ms. Jackson Lee, for 5 minutes. 
Ms. JACKSON LEE. Thank you very much, Mr. Chairman, and 

thank the witnesses. And might I again, as a moment of personal 
privilege, thank Mayor Pro Tem Gordon Quan for the sacrifice that 
you made to be here today. I know there were legislative matters 
before the City Council, and I do thank you for your presence. 

Might I also say that, Chairman, I know in his absence—I’d like 
not to mention it, but I know that he brought to the attention of 
this Committee the Immigrant Workers Freedom Ride. And might 
I say that I was very proud to welcome those from Houston who 
have come in on the issue of immigrant justice and immigrant 
rights, which I think sometimes we violate or at least ignore the 
fact, again, that I always say often that immigration does not 
equate to terrorism. And what I would like to see occur is that we 
spend a lot more of our resources dealing with the crux of the prob-
lem, which is, one, making sure that now BICE has more re-
sources, more training, more staff, and that they can be able—that 
they would be able to effectively their job, because I do believe that 
we do have a consensus on the question of the flow of illegal immi-
gration. I think we have a disagreement on what we do with the 
existing immigrants that are in this country that are paying taxes 
and working. And how do we translate that into a productive in-
vestment in this country? 

I think in the city of Houston we have managed to strike a bal-
ance, and that is to understand the balance of us—immigrants who 
are working in the community with responsibilities that they have, 
the balance of understanding that most immigrants come to this 
country to seek better opportunities, and that part of the delay in 
achieving citizenship is because of the maze of immigration laws. 

And so I’m curious. Let me pose questions again to Mayor Pro 
Tem Quan on this issue. Do you see anything—having reviewed 
this bill and representing the National League of Cities, do you see 
anywhere in this bill where you would have sufficient funds coming 



44

from the Federal Government that would supplement already tight 
budgets in the local governments? 

Mr. QUAN. Thank you for the question, Congresswoman. I don’t 
see that at all. I know it talks about the forfeiture—the asset for-
feiture provision which would allow monies to be recouped. 

But let me just say that we have approximately 100,000 aban-
doned lots in Houston, and I know you may say, well, what does 
that have to do with anything? But it takes over a year and a half 
before we can get any legal proceedings to go on a forfeiture of 
those lots just to even put them on our tax roll. The legal pro-
ceedings here I think are so complicated as to who owns property, 
to help make up that. 

For instance, I have one couple—and I’m sorry to be long on 
this—from Pakistan. The husband filed for asylum; he was denied. 
The wife filed; she was granted. While we were trying to process 
the paperwork to get the wife’s asylum shown to the husband—and 
that’s all you need to do—immigration took so long, they deported 
the husband. 

So whose property then would be foreclosed on? I mean, the wife 
is legal, the husband is not. It’s a community property State. 
There’s a lot of complications in the real world in trying to enact 
such legislation. 

Then the one-third that would come from fees to help supplement 
the police, as you know, the waiting lines at almost every immigra-
tion office or, I guess, CIS now, Citizenship and Immigration Serv-
ice Office, is years backlogged. To take more funding away from 
that I think exasperates the problem of people trying to get their 
paperwork done legally. 

As the district attorney talked about, that happy moment of peo-
ple becoming citizens and going through the process, it’s been 
dragged on longer and longer every year because of inadequate 
funding to help people attain those dreams. 

Ms. JACKSON LEE. Let me—thank you very much. Let me post 
a question to Mr.—is it Kobach? 

Mr. KOBACH. Kobach. 
Ms. JACKSON LEE. Kobach. Mr. Kobach, on this litany of require-

ments—and I think you were making a point as I was listening to 
your testimony that there should be some revision of the legislation 
because—don’t bestow authorization because you believe the local 
authorities have authorization, if you could clarify that point. And 
then at the same time, could you step into the quagmire of racial 
profiling, which invariably is going to come if you’re talking about 
a stopping on the street? Because the police officer has to make an 
immediate assessment as to whether or not the very existence of 
this driver connotes the criminal activity rather than making the 
complete arrest and knowing that you have someone who’s been 
engaged in a criminal act. 

So I’m concerned that even though it may be clear in this legisla-
tion, there’s all kinds of opportunities for this to be, if you will, 
jaded, faded, and not understood on the local level. And then what 
do you have? 

Let me finish my questioning to suggest that we are much better 
off if we provide the resources for trained professionals who happen 
to know better than local officials Federal law, and as well can be 
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a part of the Homeland Security Department, which, if you will, by 
chain of command, local law enforcement are not. They are our 
partners, but they’re not part of the Department of Homeland Se-
curity. There is a conflict with this legislation as is implemented 
to now put a wide net to include first responders in local commu-
nities as being knowledgeable in immigration law. 

Mr. KOBACH. Okay. I’ll cover those questions in order. 
First of all, you asked a question about section—my comments on 

section 101, and section 101 is the affirmation of the inherent ar-
rest authority provision. And as I understand section 101, it is—
it is intended to recognize the legal landscape as it currently exists. 
And my only suggestion there was that the Committee avoid the 
word ‘‘authorize’’ because ‘‘authorize’’ implies delegated authority 
and that might imply that there has been a congressional act that 
has created this authority, which would not correctly describe the 
legal landscape. 

As to——
Ms. JACKSON LEE. The legal landscape is described how, in your 

mind? 
Mr. KOBACH. Well, no, in the long—longstanding and widespread 

recognition that State and local police have always had the author-
ity to make immigration arrests, and then—if they wish, and then 
turn those individuals over to the INS or to ICE. 

Ms. JACKSON LEE. But you’re reaffirming that the discretion or 
the authority is there and that local law officials and local commu-
nities can make these arrests in certain instances, particularly in 
civil matters. 

Mr. KOBACH. Yes, in civil matters, particularly. I’m just—that 
was merely a point of clarification of the wording that I think the 
Committee might want to consider. 

But as far as your second question about racial profiling, you 
know, as a former city councilman myself, I can certainly report 
that most cities that I am aware of have extensive training in place 
for racial profiling, and those policies are also in place, and they 
take it very seriously. And I think the assertion that—you know, 
that Federal—that Federal training is inherently superior or that 
Federal officers are going to be inherently better trained in this 
very sensitive area, it illustrates the reason why Washington, D.C., 
is so well loved around the rest of the country. 

I mean, I think local—State and local officers wear the badge 
proudly and take their job very seriously. And I think, furthermore, 
they actually have more experience. The nature of State and local 
policing is that you have many more law enforcement encounters 
per day in the case of issuing traffic tickets, or whatever the beat 
of the officer is, than the average FBI agent has or the average 
DEA agent has, or even the average ICE agent. And I think that 
experience of actually implementing the policies of racial—against 
racial profiling enables them to better understand this thicket, as 
you describe it, that they, you know, inevitably get into when inter-
acting with the public. 

As far as, you know, the complexity of the training, I would say 
one thing here, and that is that immigration law certainly is com-
plex. This is a summary—summary of the INA. It’s not that—it’s 
not nearly as thick as a summary of the Tax Code, but it is com-
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plex. But the complexities don’t—don’t occur primarily at the point 
of arrest. The complexities occur at the point of adjudication be-
cause you have all of these conflicting claims being made where 
someone, you know, clearly was illegally present, but they have ap-
plications for adjustment or they want to make an application for 
adjustment in the middle of their immigration hearing. And so it’s 
at the adjudicatory stage and it’s at the adjustment stage where it 
really gets complex. 

In terms of actually recognizing something that appears to be a 
violation of immigration law, like people piling out of the back of 
a semi tractor-trailer in the dead of night, that is not particularly 
complex, and that is something that can be taught to Federal offi-
cers and State and local officers alike in a relatively contracted pe-
riod of time. 

Ms. JACKSON LEE. Mr. Chairman, I know my time is up. Let me 
just offer one sentence to the gentleman’s, the professor’s com-
ments, and say that the one missing element that we have in this 
room or don’t have in this room is a legal alien who can express 
to you, I think more so than what you can offer, as to what racial 
profiling is all about. I think our Border Patrol agents did an excel-
lent job on commandeering the smugglers, and so it wasn’t local 
law enforcement. It was a combination of such. But I can’t imagine 
that you would suggest, whether you were a city council—and I’m 
not sure where you were a city councilmember, but maybe not in 
a large city where you have a diverse population. I would think 
that we would have severe problems with the burden of law en-
forcement officers having to discern who is legal and who is not, 
and that the training gap would be enormous and we’d have seri-
ous constitutional problems on those who had the right to be here 
as citizens, and I don’t think you’ve answered the question. 

And I yield back. Thank you. 
Mr. HOSTETTLER. The Chair now recognizes the gentlelady from 

Pennsylvania, Ms. Hart, for 5 minutes. 
Ms. HART. Thank you, Mr. Chairman. 
I want to thank the panelists for coming. I think you’ve identified 

some of the maybe improvements we could make in the bill which 
are important and also some practical experience, and I want to 
start with our local—not my local but a district attorney from 
Pennsylvania, Mr. Morganelli. 

You obviously have had a number of experiences over the last 11 
or so years that you’ve been in office dealing with immigration offi-
cials when arrests are made. And it appears from your testimony 
that the response has been troubling. When you deal with police 
officers after these incidents, have they had a reaction? Have they 
stated to you that there’s some powerlessness they feel or some-
thing that could be better done than it is now? 

Mr. MORGANELLI. Well, absolutely, Congresswoman Hart. First 
of all, I brought with me one of my county detectives, who’s in-
volved with this on a daily basis with local police. And the feedback 
that we get is as follows—and this picks on the point that Con-
gresswoman Lee said. You know, this is not a situation where local 
police are out scouting the streets for, you know, Hispanics or 
blacks. I mean, racial profiling is a problem that I personally dealt 
with in Pennsylvania. When I was president of the Pennsylvania 
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DAs Association, I wrote the resolution and advocated for the DAs 
Association that we advocate a statewide study in Pennsylvania on 
racial profiling and make sure that we would condemn the practice 
and outlaw it. In fact, I was the author of that resolution, and I 
advocated that we do it because I think it’s a terrible practice. 

But the misunderstanding is that’s not what we’re doing. What 
we’re talking about is routine police work. When they stop a vehi-
cle for driving all over the roadways and they go out and they ask 
for identification of the driver, and the drive says, perhaps not in 
English, or communicates to the officer, we are not—you know, we 
are illegal aliens, we have no identification, or we have identifica-
tion, but, you know, it’s a resident alien card, and we check the 
number and it matches to someone else’s number and it’s not 
theirs. 

I mean, local police are powerless at that point because what 
happens is they will contact INS and they’ll say what were they 
doing? Well, they were driving recklessly on Route 22 and almost 
caused a major fatality. Well, if that’s all they’re doing, then just 
let them go. 

This has happened numerous times. 
Ms. HART. We had an experience in my district. 
Mr. MORGANELLI. Yes, you did, and this happened also in the Le-

high Valley. And so in those situations, we don’t have INS agents, 
you know, down the street that we call them out to the scene. I 
mean, that’s just not practical. So if we’re going to be serious about 
the issues—and it seems like there’s agreement that we have a se-
rious problem of 9 million illegal aliens in the country and we have 
to do something about it—from a practical sense it cannot be ac-
complished without having local police authority to detain solely on 
illegal immigration status. And the way it should be in a situation 
like that is the local police should be able to say, on their admis-
sion and their failure to provide any type of identification or fraud-
ulent identification, that they’re going to be taken and detained, 
and then INS will be contacted. And then those decisions are made 
about what their status is and whether they have issues dealing 
with their immigration status, and they’re made by the Federal 
Government. 

But at the street level, who else is out on the street other than 
local and State police that come in contact with these people every 
day? 

Ms. HART. Then the clarifications that we’re looking at or vari-
ations of those clarifications, would you see them as a burden on 
local law enforcement? 

Mr. MORGANELLI. I don’t think so. Now, look, I understand every-
one has different opinions, and in perhaps California and in Texas, 
with all due respect to the mayor, it sounds to me like those poli-
cies are basically a surrender, like, you know, we’re not going to 
ask and we don’t want to know, we’re just going to close our eyes 
to this issue, and that’s fine. If that’s the decisions in California 
and in Texas, I respect that. I respect them greatly. They’re great 
States. But perhaps in Pennsylvania and in other States that’s not 
the viewpoint, that we feel that that issue is important to our local-
ities. 
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So, you know, I can’t speak for every police officer and every 
chiefs association in this country. You’ve heard from California po-
lice chiefs. Perhaps Pennsylvania police chiefs think differently. I 
happen to think the police that we deal with would like to have the 
ability to detain when those situations arise because they feel pow-
erless. I get calls all the time from local police who tell me, you 
know, last night there were 12 people in a van, they almost caused 
a major accident, they had no license to drive, they had no ID, they 
admitted that they were illegal aliens going down to Philadelphia, 
and we called and they just said just let them go. 

So, you know, this—how do we clean up this problem of 9 million 
people who we don’t know their identities, where they came from, 
whether they have criminal records or not, unless local police can 
detain so that Federal officials then can make those decisions? And 
perhaps some of those decisions will be not to deport or maybe to—
but we have to have a preliminary detainment. 

Ms. HART. Yes, there’s no assumption, I don’t think, that every 
person who is, you know, followed through on is going to end up 
in jail. I don’t have that assumption. I don’t expect—I don’t have 
that expectation. 

Mr. MORGANELLI. Right. 
Ms. HART. But I want to thank you. I see my time is up, but 

thank you to the rest of the panelists. Unfortunately, I have to take 
off. 

Thank you, Mr. Chairman. 
Mr. HOSTETTLER. The gentlelady’s time has expired. 
The Chair now recognizes the gentlelady from California, Ms. 

Sánchez, for 5 minutes. 
Ms. SÁNCHEZ. Thank you. I just want to make a couple of pre-

liminary comments before I ask my question. 
Let me give you another case, a case that actually happened in 

California with local law enforcement officers who believed that 
they had the authority to start enforcing civil immigration laws. 
And they seized a group of workers who were not driving, they 
were working in an orchard picking fruit. And they took them all—
they detained them and took them all in under suspicion of being 
here illegally. In fact, there were a number of citizens that were 
in that group. They were not committing any crime, and they were 
detained for hours. And it, it—they are now under investigation 
and there are lawsuits pending. 

One of the problems that I have specifically with the CLEAR Act 
is that it gives complete immunity to local law enforcement officials 
who want to start—want to start enforcing civil immigration law. 
And, and we’ve heard from one of the panelists say that, you know, 
local cops on the beat are not going to racially profile. Well, in a 
perfect world, that would be the truth. But the reality is we live 
in an imperfect world, where snap judgments can be made based 
upon a person’s appearance or the manner in which they speak 
English, or even their lack of English. 

And I’m going to give you one other example. My husband is an 
immigrant to this country. He comes from the U.K. and has blond 
hair and green eyes. And he pals around with a number of folks 
that came around the same time he did on work-sponsored visas. 
Some of those folks are from Latin American countries, who have 
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dark skin and dark hair. And whenever there was a hassle with 
their work papers or whenever there was investigation when they 
were all driving in a car, let me tell you that my husband was 
never required to provide identification. His cohorts were. And they 
were here in the country working legally under work-based visas. 

So I think it’s naive to believe that local police officers, who may 
be well-intentioned, do not sometimes make snap judgments on 
people based on their appearance or the way that they speak 
English, or even their lack of English, as there are many legal im-
migrants in this country who don’t speak English well, or speak 
English with a heavy accent. 

So I would want to ask Mr. Edwards and to Mr. Morganelli if 
you could please respond to these concerns that the CLEAR Act 
would give State and local law enforcement agents freedom to ra-
cially profile under the guise of national security by providing them 
complete immunity from lawsuits, which has typically been the 
remedy for folks who have had their civil rights violated based on 
these—this kind of profiling. 

Mr. MORGANELLI. If I may go first. 
It’s an excellent point. First of all, you know, with any type of 

law enforcement operation, whether they’re investigating bur-
glaries or drug raids, we have a major case going on now in Lehigh 
Valley, where the police are being sued because they were exe-
cuting a search warrant on a drug investigation. And whether they 
followed the rules properly or not, you know, that’s a civil suite, be-
cause a death occurred. 

So the immunity part of the bill, I think you may recall in my 
comments I indicated that perhaps you have to tweak the bill in 
some respects. And perhaps that’s something that, that the Con-
gress will take a look at in terms of tweaking and, and maybe re-
moving. 

All I can say is, is that generally speaking we all have to follow 
the rules and there should be some civil recourse for people’s rights 
who are violated. If someone’s rights are violated, generally our 
system allows for civil lawsuits to be brought against the police or 
against the Federal Government or the State government or the 
district attorney or whatever. 

So, you know, I don’t have—you know, the issue of immunity I’m 
not going to comment on because I think, you know, you might 
want to debate that and perhaps it’s something that shouldn’t be 
there, to alleviate your fears. But what I’m saying is, is that racial 
profiling is something that I’ve testified in Harrisburg on numerous 
times, worked closely with the Black Caucus in Pennsylvania to 
have a study, so I’m sensitive to it. 

But what I’m saying is, is that this law is helpful to us because, 
in the situations where we’re doing the right things—we’re not ra-
cial profiling—where law enforcement comes across people in rou-
tine traffic stops, complaints in neighborhoods—we get a complaint 
to go to a house and we walk in and there’s 40, 50 people sitting 
in there, and we ask for, you know, IDs, and they tell us, well, we 
don’t have any IDs, we’re illegal, we came in the country—And 
you’d be surprised how readily they admit it. The police then say, 
well, now what do we do? And we need to have some authority to 
detain. 
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And I agree—look, I agree with you Congressman Sánchez that 
if the police violate the rules or if they engage in civil rights viola-
tions, you know, there has to be some accountability there. I don’t 
believe in immunity for any group of people if they violate some-
one’s civil rights. 

Ms. SÁNCHEZ. Thank you. Mr. Quan, last question, as I’m run-
ning out of time. Under the CLEAR Act—and I appreciate your tes-
timony here today—authorized funding for the SCAAP program is 
increased to a billion dollars, but funding will be terminated if 
States fail to implement all of the provisions of the CLEAR Act. I 
just want to ask you, what would be the result of lost SCAAP fund-
ing for your State, and how would it impact the ability of the State 
of Texas to make their communities safe and improve their home-
land security if that SCAAP funding is lost? 

Mr. QUAN. Ms. Sánchez, as you know, we had a $10 billion short-
fall in our State budget this year. We’ve really had difficulties in 
making ends meet. I don’t know the total amount that we receive 
in SCAAP funding every year, but certainly it would cripple our 
abilities to, to do our job. So while the Chairman mentioned this 
is voluntary, I mean, I don’t think it’s—I don’t see it as voluntary. 
If we don’t do it, we lose that ability. And as you know, we have 
a large immigrant population in Texas. We have a number of peo-
ple who are deported every year. 

And if I could just add on Mr. Morganelli’s statement regarding 
the immigration judges being too lenient. The 1996 act took away 
their ability to be lenient. I mean, they have to deport. They don’t 
get 6 months anymore. The most they can give is 120 days if 
there’s an agreement before they go to trial. So I don’t see where 
people are just being released on the streets. The judges I know, 
if that happens, the office of the general counsel looks at those 
judges very carefully to see what’s going on. 

So we are trying to enforce the immigration laws in cooperation 
with the Federal authorities. We’re not trying not to do that. And 
so that funding is vital for our abilities to do that. 

Ms. SÁNCHEZ. Thank you. I appreciate that. I just would like to 
make one last question—one last comment before I finish. That is, 
in California, if somebody is stopped for a traffic violation and they 
are not able to produce identification, they are taken to the station 
for fingerprinting, and they do run INS checks. So the power al-
ready exists to do those inquiries. And I don’t see how that interest 
is further served by the CLEAR Act, which I, I think does exactly 
what Mr. Berman stated in his opening opinion—attempts to make 
Federal immigration agents out of local law enforcement on the 
cheap, where the Government really needs to be putting those 
money into the BCIS and the—Thank you. 

Mr. HOSTETTLER. The gentlelady’s time has expired. The chair 
now recognizes the gentleman from Arizona, Mr. Flake, for 5 min-
utes. 

Mr. FLAKE. I thank the Chairman. I thank those who have testi-
fied. It’s been very enlightening. I just want to make a couple of 
comments. I didn’t in the beginning—I wanted to hear the testi-
mony first. 

Let me just agree with what has been said, particularly by Con-
gressman Berman. The situation now, it’s clear, is untenable. We 



51

cannot sustain what’s going on now, particularly in a border state 
like Arizona, with a few hundred miles of border. It is completely 
untenable now. We cannot continue as we are. 

What we’ve seen over the past decade and a half is a big invest-
ment in border security. In fact, we’ve seen, I think, an increase 
about sixfold order in enforcement, as far as money. What has been 
accomplished is what used to be a circular pattern in migration has 
now turned into a settled pattern. The average stay of a Mexican 
migrant worker, for example, used to be about 2.2 years and now 
it’s nearly eight. Because it’s tough to cross the border. It’s more 
expensive. It’s dangerous. We’ve had 150 people die this year in Ar-
izona already, a record, and we aren’t even nearly through the 
year. 

So what I question is whether or not this is simply another band-
aid. It was said earlier by Mr. Morganelli that this shows that the 
Congress is now serious about the problem. I would submit that it 
shows that we’re not. It shows that we’re simply trying to do it on 
the cheap, as has been said before. This shows that we aren’t seri-
ous about the problem. 

Absent a program which creates a legal framework for willing 
workers to come and work for willing employers, we aren’t serious 
about this at all, because we simply won’t get a handle on this 
problem. It’s very clear to those of us living in Arizona. I don’t 
know about the rest of the country. I think Texas certainly feels 
the way—the same way, and so does California. But absent a pro-
gram——

As it is right now, we simply, with a wink and a nod, allow what 
is going on to go on. In Arizona, while we’re talking about—here—
giving local law enforcement the ability to actually detain individ-
uals, in Arizona the problem isn’t—well, that’s a problem as well, 
but initially it’s a problem with the cities. They’re coming saying 
we have to build shelters and places to house individuals who are 
here illegally so that they can be picked up to go work. I mean, 
it’s—that’s a long ways removed from the actual problem we’re 
talking about today. But because there is a need for labor and as 
long as that need is there, people will come. Then the Federal Gov-
ernment has for a long time, just with a wink and a nod, allowed 
it to go on because we haven’t had a legal framework for people to 
come and work and then return home. 

So I guess the question that I would ask, first question, Mr. 
Meganelli—or Morganelli, absent such a program, do you think 
that this is any more than a band-aid to allow individuals at the 
local level, local law enforcement, to actually detain and enforce the 
immigration laws? 

Mr. MORGANELLI. Well, I don’t think it’s a band-aid. I think that 
this is, as we all know, this is a complex problem. It’s not a simple 
problem. It’s going to take a combination of things to get this under 
control. But it’s my view that, you know, in certain areas like in 
Pennsylvania, we come across the illegal aliens on a daily basis, 
and we have no power to detain them. I mean, that’s the position 
we’ve taken. Now, today I heard the professor say that all of us 
have this power anyway, we just haven’t exercised it, and maybe 
we ought to look into that. 
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But to get back to your point, you know, I’m not here to talk 
about guest worker programs. That’s up to the Congress to decide. 
I’m looking at this as a crime issue, as an identity—identification 
of people. We don’t know who these people are, we don’t know if 
they have criminal records. We—they have fraudulent IDs. Social 
Security numbers from your State I find being used. It’s your citi-
zens in Arizona, your Social Security numbers are being used 
fraudulently in Eastern Pennsylvania. And it’s a huge cost. And I, 
and I recall, Congressman, that you were one of the legislators that 
wrote to President Bush asking for, I think, $200 million for, to re-
imburse hospital costs in Arizona. 

So, you know, it’s a huge expense. The cost of incarcerating these 
people who are committing crimes, the hospitalization costs. And 
you talk about workers—you know, a lot of people we come across 
aren’t even working. They’re not working. They are living in a 
house with maybe 10 other people who are working, and, and, and 
then trying to collect some benefits, you know, using a false ID try-
ing to get welfare. 

Mr. FLAKE. Okay. 
Mr. MORGANELLI. We find that a lot. So this is a huge problem. 

But I don’t think it’s a band-aid, I think it’s just part of the pro—
solution. We need a little power here. You guys have to do a little 
border enforcement. We have to have, you know, commitment and 
political will to deport those who should be deported. And maybe 
we need a guest worker program—I don’t know, I’m not an expert 
in that. 

Mr. FLAKE. I’m just about out of time. Or I am, but I’ll beg indul-
gence, just a minute more. 

Mr. HOSTETTLER. Without objection. 
Mr. FLAKE. You mentioned requests for funding. And that’s an-

other problem I have with this. This authorizes a billion dollars. 
Well, hey, we’ve been asking for money for years for the SCAAP 
program, and we get pennies on the dollar, frankly, in Arizona for 
incarceration and criminal justice costs—to say nothing of health 
care and education, which just are breaking the bank in Arizona. 
So we desperately, desperately need a broader fix than this. 
But——

Mr. MORGANELLI. But here’s what I’d like to ask. I don’t under-
stand how granting the amnesty creates—makes that situation bet-
ter. The hospitalization issues are still going to be there. 

Mr. FLAKE. Nor do I. Nor do I. And that’s why I’m not proposing 
granting amnesty. 

Mr. MORGANELLI. All right. 
Mr. FLAKE. But, Mr. Quan, I appreciated the testimony. And did 

you—let me just ask you that question, if you can answer in about 
20 seconds. Absent a formal process to allow willing workers to 
come and work for willing employers, do you see this as anything 
more than a band-aid? 

Mr. QUAN. I agree. I only see it as a bandage, Congressman 
Flake. And I think the fact that pointed out, that they’re staying 
longer, you know, we have in the 1996 act a provision that if you 
leave the country after you’ve been here, that then you have a 
three- to 10-year bar and you have Federal penalties against you—
that exasperate the situation. So they’re trapped here somewhat. 
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I don’t think that they necessarily want to stay forever. I think 
if we had a viable program—Senator Cornyn of Texas has intro-
duced a bill; Congressman DeLay has supported a guest worker 
program. I think that’s what we need to be looking at: How do we 
work regulating this flow to get people back to their homes coun-
tries? They can work here to meet our needs, and then go back to 
where they came from. 

Mr. FLAKE. Thank you. And I appreciate the indulgence of the 
chair. 

Mr. HOSTETTLER. The gentleman’s time has expired. The chair 
now recognizes the gentleman from California, Mr. Berman, for 5 
minutes. In order of appearance, yes. 

Mr. BERMAN. You think you’re higher in seniority? 
Ms. LOFGREN. No. 
Mr. BERMAN. I’d like you to educate me a little bit because some-

times when I hear things, I’m not sure I quite understand the situ-
ation. Mr. Kobach, you do have a lot of experience in the law. I 
take it the civil-criminal distinction is important because it’s not a 
Federal crime to be in the country illegally. It’s subject to the pen-
alty of removal, of deportation, but not imprisonment. Is that an 
oversimplified conclusion? 

Mr. KOBACH. Well, actually, it’s kind of interesting. It’s a patch-
work quilt, if you will, the Immigration and Nationality Act. Some 
of the violations of the Act are technically civil violations, some are 
criminal. So if you enter without inspection—that is, you sneak 
across the border without going through a port of entry—that’s a 
criminal violation. If you overstay your visa, which is probably the 
second most prominent way that individuals end up here illegally, 
that’s a civil violation. And there are all kinds of distinctions. 

Mr. BERMAN. But by and large, we—at the Federal level, we 
don’t usually charge, indict people for sneaking across the border 
illegally? We usually——

Mr. KOBACH. We usually——
Mr. BERMAN. We have two options. 
Mr. KOBACH. Yeah, you can remove or you can seek to criminally 

charge. What you typically see is, because, you know, the resources 
of the U.S. attorneys are so stretched in places like Arizona, in 
fact——

Mr. BERMAN. Ah. 
Mr. KOBACH [continuing]. That you probably have the, only the 

actual people—the ringleaders of the smuggling operations are the 
ones who are charged with criminal violations of the INA more 
often than the people who are actually smuggled in. 

Mr. BERMAN. But the overstay of a visa is a civil——
Mr. KOBACH. Yes, under current law. 
Mr. BERMAN. If local law enforcement officers think that the ex-

ecutives of a company in their jurisdiction are engaging in viola-
tions of Federal antitrust law, should they have the capacity to ar-
rest them and detain them for transfer to Federal officials? 

Mr. KOBACH. Well, I mean, if——
Mr. BERMAN. I mean, I’m just trying——
Mr. KOBACH. If the——
Mr. BERMAN. Essentially I’m trying to understand. 
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Mr. KOBACH. Well, it depends, again, if you—One of the reasons 
why I think the distinction that is important is civil violations that 
render someone deportable. So if you’re talking about a violation of 
antitrust law that is merely results in a fine, then the appro-
priate——

Mr. BERMAN. Yeah, civil penalty. 
Mr. KOBACH. Yeah, then the appropriate agents to be involved 

would not necessarily be local police because local police are out 
there trying to find people who are like—you know, who are escap-
ing a likely prison sentence or a likely deportation, where you actu-
ally have to grab the person and remove them. 

Mr. BERMAN. As opposed to escaping a treble damages action 
for——

Mr. KOBACH. Frankly, I have actually looked at that exact issue 
you’re raising. It’s a great question, because there—it’s an inter-
esting hypothetical. But there aren’t any—there’s not case law out 
there. It would be an interesting question. If local police had some 
angle where they could provide useful assistance, but we haven’t 
seen it yet. 

Mr. BERMAN. I guess I would label this that they’re smart, but 
they’re lazy. The wisdom of Washington—I mean, this mindset in 
Washington, that we know best, has to be busted up. We should 
allow the people who are really smart, who have good training on 
their own, the people down there who see the problems day-to-day, 
they should have the ability to do this. That is, to detain people 
solely because they believe that they’re in violation of—they’re here 
not in status, they’re illegal aliens. 

So we should allow that to happen, so they’re smart enough to 
do the job, but they’re so lazy they don’t want to do the job, and 
therefore we have to leverage penalties to force them to do the job 
they’re smart enough to do but don’t want to do. There’s an ele-
ment of that in this approach. It’s not simply an authorization to 
do something. That, which by the way, you’ve already said that 
your reading of the law and the cases doesn’t need a CLEAR Act 
because they have the implied inherent power to pick up and de-
tain based on that; but that we now have to create a motivation 
for them to do something that they are talented enough to do but 
not willing to do, by leveraging money away from them to get them 
to do. Does that strike you as a strange way of approaching it? 

Mr. KOBACH. Not necessarily. And I would just—when you de-
scribed what they might do, I mean, it’s not that they would just 
have a suspicion and then make an arrest. They would still be 
under the same Fourth Amendment constraints that guide any ar-
rest. 

Mr. BERMAN. Let’s stop on that. 
Mr. KOBACH. I’m only, like, one-tenth of the way through the an-

swer. 
Mr. BERMAN. I know, but I see the yellow light. 
I would—rather—if we had another round, I would like to hear 

your full answer to that. But something more interesting is, de-
scribe to me the hypothetical case where a police officer has prob-
able cause to believe that a person is out of status and should be 
allowed and in fact required, because of the way this is all struc-
tured, to pick that person up and detain him and apparently, under 
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the terms of this law, be responsible for removing him—a little 
local deportation operation, I guess. That hypothetical. Because I 
know it isn’t racial profiling, I know it isn’t accent, I know it isn’t 
appearance. Tell me what it is. 

Mr. KOBACH. Okay. I’d like to give two parts to this answer all 
at once, if I can. And the first one is, the first example is an in 
flagrante violation, a case where you——

Mr. BERMAN. A what? 
Mr. KOBACH. In flagrante violation. The officer witnesses the act 

being violated. That is to say, he sees someone coming—you know, 
on a highway in the dark of night sees people piling out of the back 
of—you know, clearly dangerous situation—the back of an 18-
wheeler. And this—those are real examples. I’m not just making 
this all up. 

Mr. BERMAN. I know. I——
Mr. KOBACH. We read about it in the paper. A second example, 

and I think this is actually how the authority is most likely to work 
in reality and in the long run, is that it’s just another tool that the 
officer has as he’s making—as he’s investigating. And this is also 
not a hypothetical. We can actually read about this one in case law. 

That is, suppose a local officer is investigating a drug ring. And 
it is often the fact that cocaine trafficking and marijuana traf-
ficking is coincident with movement across borders. And in the 
process of doing so, he learns that several members of the ring, 
through an informant, are here illegally and are undocumented. 
Now, he’s building a case against the ring. He realizes that he can 
get three members out by using the tool of making the immigration 
arrest and then calling for—and then detaining briefly and then 
calling Federal authorities in. The others, he can build the case for 
prosecution. 

It’s just one of many tools in the box that he will use in his day-
to-day law enforcement. The notion that State and local police offi-
cers will just leave the enforcement of garden variety crimes aside 
and become full-time immigration officers I don’t think is very real-
istic. Indeed, I’d say it’s implausible. And it certainly goes against 
the other counter-argument I’m hearing, that State and local police 
don’t have the money to do this. The idea that they would suddenly 
say we don’t have the money, but guess what, we’re going to put 
everything else aside and we’re going to do this full-time, I just 
don’t think——

Mr. BERMAN. In order not to lose the money. 
Mr. KOBACH. Well, that’s the State, which is—the State policy 

makers which are facing that, the question of——
Mr. BERMAN. And cities, counties, and police departments. 
Mr. KOBACH. No, I—but it’s the individual discretion of the police 

officer. And nowhere does this act say that the police officer has to 
give up the kind of discretion that he has when he’s trying to de-
cide which crimes or which violations are worth following up on. 

Mr. BERMAN. Under the CLEAR Act, could a police department 
decide this is not our priority we decide as a department not to 
pick up people solely on the basis of suspicions or probable cause 
or—By the way, why—I’m not sure why it’s within the constitu-
tional framework. What in here says it has to be probable cause? 
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Since it’s not a crime, it’s not constitutionally driven that it’s prob-
able cause. Why can’t it be a suspicion? 

Mr. KOBACH. It’s because you’re detaining, it’s a notion of deten-
tion, and probable cause would apply to any detention. 

Mr. HOSTETTLER. The gentleman’s time has expired. Does the 
gentleman wish——

Mr. BERMAN. Ten additional minutes? However you want to do 
it, Mr. Chairman. 

Mr. HOSTETTLER. We could do another round of questions. 
Mr. BERMAN. I think we should have everybody go with——
Mr. HOSTETTLER. All right. The gentleman’s time has expired. 

The chair now recognizes the gentlelady from California, Ms. 
Lofgren, for 5 minutes. 

Ms. LOFGREN. Thank you, Mr. Chairman. And I won’t use all of 
my 5 minutes, and I’ll give the rest to Howard to finish his ques-
tions. 

I think—you know, as I listened to this discussion here today, I 
was pondering my experience as a local government official. Actu-
ally, I spent longer on the Board of Supervisors of Santa Clara 
County than I have in Congress, 14 years. And we were responsible 
for funding the jail and the DA’s office and everything. And one of 
the things that we grew not to like very much were unfunded man-
dates. And when I got elected to Congress, I joined with a bipar-
tisan coalition to try to prevent unfunded mandates. And now 
we’ve got a little point of order system that completely doesn’t 
work. 

And looking at what this bill is now, it just—it makes a bad situ-
ation worse. One of the other things I’ve learned in my years in 
Congress, not that long, is that there’s a big difference between an 
authorization and appropriation. And right now, we are looking at 
local law enforcement agencies across the United States that are 
bearing the financial burden—as the States are too, but my heart 
goes out to the localities—bearing the burden of the failure of the 
Federal Government to adequately secure the borders. And the 
SCAAP funding, actually, was meant to compensate. It never did 
come all the way to compensation, but it helped a little bit. 

And now we have this proposal that if local law enforcement 
don’t take on additional costs—an additional mandate, yes, they’re 
going to lose even the little bit of funding that we gave under 
SCAAP. And to me, I think that—that’s not what we’re supposed 
to be doing. So I just want to make that observation. 

Secondarily, I want to talk—I had the same question Mr. Ber-
man did, but I think he certainly developed it well enough. I mean, 
there are a lot of things that are civil offenses, Federal civil of-
fenses, and I think that the theory is that we can authorize local 
police to arrest people for civil offenses under the Federal law. 
That’s a very—I think it’s a very bizarre theory and would lead to 
results that we would deeply regret as a society. 

But I’ll just close with a question that I have. And it really is 
a nerdy question, but I once taught immigration law, so—and the 
Immigration Service and their lack of technology just drives me 
crazy. Section 104 of the act, I believe, requires that information 
about unlawful status be entered into the NCIC. Now, when the 
NCIC was first developed, I was on the staff of my predecessor in 
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Congress, Don Edwards. And there was a lot of thought and care 
given to make sure that that database had some accountability, 
that police departments could actually rely on what was there. 

And I’m just wondering. Mr. Quan, you know, as an immigration 
lawyer, that the change of address forms—I mean, if you don’t fill 
out a change of address form, you’ve violated your immigration sta-
tus. 

Mr. QUAN. Exactly. You have to do that within 10 days of mov-
ing. And we mail it to an address in Washington. We don’t know 
if it ever makes the system. 

Ms. LOFGREN. I’ll tell you, it doesn’t. 
Mr. QUAN. Oh. 
Ms. LOFGREN. It’s in big boxes. We have warehouses full of these 

little paper forms that are never entered into the system. And 
there’s no money in this bill to enter them into the system. Plus, 
and I’ve heard this from—I guess I am going to take my whole 
minute, Mr. Berman—but the people who move two and three 
times a month, and this does happen for people who are low-in-
come——

Mr. QUAN. Yes. 
Ms. LOFGREN [continuing]. You know, they’re sending forms con-

stantly. And they’re just piling up. And every one of those things 
would have to be entered into the NCIC. Plus a lot of it is unreli-
able, as you know, because if you move two or three times in a low-
income community, you’re never going to catch up and the data’s 
always going to be wrong. 

And so I’m just sort of wondering what that does to the integrity 
of the NCIC system in toto and—when we spent so much time that 
law enforcement could actually rely on it. 

Mr. QUAN. I’m very concerned about it, too. As a matter of fact, 
as a person becomes lawful or has a work permit, like Ms. Sánchez 
talked about some of her friends—to get that into the system so 
they can get a Social Security number so they can show that they 
are legal and they can do that. It takes so long, and they’re waiting 
around for weeks, maybe months, because the system is so slow at 
entering that data. So it’s not very reliable. If a police officer goes 
to the data, that person may be a permanent resident by the time 
they apprehend the person, but it wouldn’t show that. 

Ms. LOFGREN. Well, I’m going to stop you and give the remainder 
of my few moments to Mr. Berman. I know this was set between 
4 and 6:00, and it’s now getting on to 7 and we’ve all made plans. 
So I’ll just yield back my time. 

Mr. HOSTETTLER. The gentlelady’s time has expired. And I want 
to thank the mayor pro tem of Houston for his presence here. The 
Committee understands that he has a flight to make, and we don’t 
want to make you late for that. 

Mr. QUAN. Thank you, Mr. Chairman, and I will get that infor-
mation that you’ve requested. I’ll follow up with the Committee on 
that. 

Ms. JACKSON LEE. Might I just thank Mayor Pro Tem Quan as 
well for your presence here and giving a very insightful presen-
tation on the burden that cities would feel if monies were, if you 
will, eliminated on the basis of a city not obligating itself to the ac-
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tions under the CLEAR Act if passed by this Congress. And thank 
you for your testimony. 

Mr. QUAN. Thank you. 
Mr. NORWOOD. Mr. Chairman. 
Mr. HOSTETTLER. Yes? 
Mr. NORWOOD. If Mr. Quan is going to leave, and I’m grateful for 

just being able to sit here, I have a litany of questions that I want-
ed to ask him. And I wonder, might you instruct the witness to an-
swer them in writing. Since you don’t have time——

Mr. QUAN. Yes. Or would you like to submit them——
Mr. NORWOOD. Yes, the questions will be submitted for the 

record. 
Mr. QUAN. I’ll be glad to answer them in writing, yes. 
Mr. NORWOOD. Very good. Thank you once again, Mayor. 
Mr. QUAN. Thank you. 
Mr. HOSTETTLER. And the chair now recognizes the gentleman 

from Georgia, Mr. Norwood, for 5 minutes. 
Mr. NORWOOD. I thank you, Mr. Chairman. Mr. Quan, you sure 

you can’t stay for 10 more minutes? 
I’m very grateful to be part of the questioning that we have here. 

I’m very grateful to you for having this hearing. And like so many 
Members of this Subcommittee, they know we have a disaster on 
our hands in this country. 

Mr. Morganelli, it will help you to know that in the last 2 days, 
four separate committees have had four separate hearings regard-
ing our immigration problems, the invasion of illegal immigrants 
into this country, what it’s costing this country. So there is a great 
deal of concern in this Congress that something has to be done. 

Just—Mr. Chairman, I have a big, lengthy statement for the 
record, if I may. 

Mr. HOSTETTLER. Without objection. 
[The prepared statement of Mr. Norwood follows in the Appen-

dix] 
Mr. NORWOOD. But I think this Committee ought to know that 

there are people who really believe in what we’re doing here be-
sides, to the contrary, the California chiefs of police. The National 
Sheriffs’ Association, Mr. Chairman, Law Enforcement Alliance of 
America, Southern States Police Benevolent Association, Friends of 
Immigration for Law Enforcement—there are a lot of people. 

There are a lot of sheriffs associations that agree with you, Mr. 
Morganelli, and I think if you would actually dig deep, anybody, 
just a little bit, the concerns basically are money. That’s the bottom 
line. The fear is that, well, gosh, what if my state or my city, like 
Houston, doesn’t agree to help the rest of America pick up criminal 
illegal aliens and potential terrorists, then we don’t get our SCAAP 
funding. That’s what they’re worried about. 

This has been called a number of times an unfunded mandate. 
Well, I don’t know, up here you get confused about money, but I 
think two and a half billion dollars is a little bit of funding to start 
with. Mr. Flake mentioned a billion. This is two and a half billion 
in this bill, a lot more than they have in SCAAP funding now. 

Now, is it a mandate? No, it’s not a mandate. Maybe it would 
have been better had we had it to be a mandate, then the chiefs 
of police in California wouldn’t have to worry about losing their 
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SCAAP funding; they would simply have had a mandate. That isn’t 
my style; that isn’t how I like to do things. If a section of this coun-
try wishes to become a safe harbor for criminal illegal aliens, who 
am I to say they shouldn’t? Have at it. Do your thing. But there’s 
a lot of this country who wants to deal with this very, very serious 
problem. 

I wanted to point out a couple of things that were stated. I want-
ed to know, actually, if the Houston Police Department needed 
training in racial profiling. I’ll bet the answer to that is no. I bet 
they have plenty of racial profile training now. Because racial 
profiling can occur in things other than illegal aliens. And I’ll bet 
you have training in racial profiling, for example, in Pennsylvania, 
as do most states that I’m aware of around the country. 

So it isn’t like, oh, this is going to fail because all of these law 
enforcement agents, the 600,000 that we’re asking—not to take 
over immigration in this country, simply help us with immigration 
in this country. 

The other thing that needs to be pointed out, for those who want 
to read the bill, that immunity problem, the bill says very clearly, 
Notwithstanding any other provision of law. What this bill does do 
is it makes you immune from being sued because you’ve arrested 
an illegal alien, the same as a police officer has immunity from ar-
resting a bank robber but notwithstanding any other provision of 
the law. So that’s not necessarily a very good reason, I think, to 
not support this bill. 

I want to point out to those who want to listen what this bill 
really is all about. Now, Mr. Flake is correct; there are other prob-
lems. Our legal immigration laws are in shambles. We’re not deal-
ing with that here. Maybe he wants to deal with that, or some 
other Member of Congress would deal just with the legal immigra-
tion problem. This isn’t about the border. We haven’t been success-
ful on the border. We’ve got 10,000 Border Patrol agents down 
there; we’ve only allowed in somewhere between 8 and 12 million 
illegal aliens. I call that absolute failure. It’s not working. Maybe 
somebody on this Committee wants to deal with that. 

What we’re dealing with and what we’re trying to deal with is 
that 400,000 illegal aliens that have been in custody of the United 
States, let go, they were told to go home and come back in 2 weeks 
and we’ll deport you, and we don’t know where they are. Now, I’m 
interested in that group, and that’s what we’re trying to ask the 
local police to help us with. 

Simply to ignore the fact that we have 80,000 violent criminals—
we know their names. Now, we may not know their address, but 
we know their names. We need to do something about that. The 
fact that 3,700 of those come from al Qaeda-friendly countries. We 
need to do something about that. But if you think 2,000 Federal 
agents in Washington, D.C. can solve this problem, you’re wrong. 
Neither can 200,000 Federal agents. It’s the wrong people to help 
with the problem. We need the local sheriff. We need the local 
State patrols who are working the highways and working the 
streets. 

And I want to make it very clear about this. The bill says, 
straight as you want to, to enforce——

Ms. JACKSON LEE. I’m here, Mr. Norwood. 
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Mr. NORWOOD. There you go. 
—to enforce Federal immigration laws in the course of carrying 

out the officer’s law enforcement duties. That is not the same thing 
as Mr. Quan would say, is that, oh, this bill is going to cause us 
to round up and detain all those people suspected of civil immigra-
tion. This is not what this bill does in——

Ms. JACKSON LEE. Will the gentleman yield? 
Mr. NORWOOD. No, ma’am. You had my time and yours. I need 

a few minutes here. 
That’s not what this bill does. This bill simply says ‘‘in the course 

of your normal duty.’’ If you get somebody who runs a red light and 
you need to ask questions about immigration, you should do that. 
You should do that to help America. Had that been done with some 
of the people that were involved in 9/11, who were stopped for a 
traffic violation, if we had just taken time to ask some of the ques-
tions that I hear in Houston are so difficult to ask, we might have 
had some prevention there. 

What this is about, again, is 400,000 deportable illegal aliens, of 
which 80,000 are criminal, violent criminals. I’ve got a pedophile 
loose in my state right now simply because the INS would not do 
anything. We’re asking help from local law enforcement. We are 
funding it at two and a half billion. Now, that may not be enough. 
And if Mr. Quan were here I would say this to him: I do not believe 
in unfunded Federal mandates. This is an authorization bill. If this 
bill is not funded through appropriations, it shouldn’t take place. 
I don’t think we ought to do that. And I’m going to make sure be-
fore we get to the floor it says that. We’re going to either do this 
and fund it and try to get serious about illegal immigration in this 
country, or we’re not. And we’re going to find out. 

Who believes in the rule of law? Who really believes in that? 
Who believes that when we pass a law in this country that we 
should enforce it? The world laughs at our immigration law. We 
need to do something about that. If we do it a little bit, it will dis-
courage so many people from coming across our borders. My con-
cern is who the heck are they? We don’t know. How many of them 
of that 3,700 brought a dirty bomb with them? One? Was it 1 per-
cent? Was it 10 percent? We don’t know. We don’t know where they 
are. Are we serious about homeland security? This is part of home-
land security. It is illegal aliens who come into this country to 
cause terrorism. 

You’ve got to ask the question. You can do it in the correct way. 
We’re not suggesting you stop a truckload of people who may look 
to you like they’re illegal. We’re saying ‘‘in the process of your nor-
mal duties.’’ If they’re driving down the road obviously drunk, that 
particular officer was going to do that anyway, stop that person. 
That is not going to cost of City of Houston one more penny to stop 
a drunk driver. It’s simply not. It’s not going to cost Houston any 
more to ask a question or two. 

And what we’re saying in the bill is Federal Government, get on 
the stick. We’re trying to tell INS and BICE they’ve got to do their 
job too. We’re putting funding in it for them to do that too. If we’re 
going to be a nation of laws, Mr. Chairman, we have to enforce the 
laws. If you don’t believe we ought to enforce our laws, stand up 
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and say you believe we ought to repeal them, because we don’t 
want to hurt anybody’s feelings in making them a criminal. 

Mr. HOSTETTLER. The gentleman’s time has expired. 
Mr. NORWOOD. I know. I’m sorry. Thank you, Mr. Chairman for 

the opportunity. 
Ms. JACKSON LEE. Mr. Chairman, I ask unanimous consent to go 

out of order, my round. I can submit things in the record and come 
back. 

Mr. HOSTETTLER. Without objection, yes. 
Ms. JACKSON LEE. I am the Member remaining here to thank the 

Chairman for his indulgence of all of us and to acknowledge the 
presence of two guests here, and delighted to have them as guests 
in this Committee, and certainly would not want to interrupt Mr. 
Norwood. I simply wanted to counter and engage him. But let me, 
now that he has finished, offer some thoughts here that I think are 
very important. Unfortunately Mr. Quan did have to return back 
for responsibilities in Houston. 

But let me just give a few points. First of all, there were 19 ter-
rorists. Only three of them were over-stays. And if you had ques-
tioned those individuals on 9/10, it is likely that you could not have 
identified them as terrorists because the bulk of them were here 
legally, with legal visas. 

What we need to secure the homeland is better intelligence. 
What I would say to my good friend from Georgia is that if he 
wants to engage in this kind of effort for his police department, 
that he should do it, or the State of Georgia should do it, and not 
force these laws on the United States of America. 

Why? Mr. Morganelli, the example that you used about the police 
calling the INS with a group of individuals that they had stopped, 
and the INS saying that—let them go, that’s not a fault or an issue 
to be solved by CLEAR Act. That’s an issue on what I’ve been say-
ing—training resources that we need and expanded INS officers 
and INS officers that work cooperatively with police departments. 
That’s what is needed, not the fact that we need a CLEAR Act. Be-
cause your officers did what they were supposed to do. 

It is outrageous for anyone to suggest that if illegal immigrants 
are engaged in criminal activity that police stand by and look 
askance and just stand there and say I can’t do anything. For those 
of you who have never experienced racial profiling, please let me 
correct anyone to think. I am a strong supporter, as a former judge, 
of law enforcement officers. We work together. But they will tell 
you that they welcome, they welcome training and oversight as it 
relates to racial profiling. It is not the departments. It’s not every 
officer. But it happens. 

And you can be assured if you put in place the CLEAR Act, 
you’re going to have a mountain of abuses. Not because I don’t be-
lieve that our law enforcement officers from sheriffs to constables 
to police officers have the greatest of integrity. But as we well 
know, as we well know, in all of our lot, there are those who abuse 
the system. And so the CLEAR Act takes, my good friend, two and 
a half billion dollars. And I’m glad he says authorize it. We don’t 
have two and a half billion dollars—maybe if we didn’t have the 
war in Iraq and $87 billion was sitting on this table right now. We 
realistically don’t have two and a half billion dollars. 
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And my good friend Mr. Flake has got a bill, because he’s suf-
fering in Arizona and others are suffering in California and Texas, 
we’ve got issues to deal with by providing the kind of professional 
training and responsibility for our Border Patrol agents that I 
would venture to say is far more important than burdening local 
law enforcement on things that you all in Pennsylvania and Geor-
gia—and I don’t want to get this one State pitting against an-
other—but can do. But what you’re doing is you’re forcing the Fed-
eral Government to burden local law enforcement and then fund it, 
two and a half billion dollars in this fiscal year, 2004, and $6 bil-
lion in 2006, and $12 billion, and going up. 

You’ve got individuals who have come to this country for a sim-
ple reason of access to legalization. I hope that 1 day this Congress 
will find a way to solve those who are undocumented, that are 
here, by giving them access to legalization. Document them; those 
who don’t meet the test are readily not to be viewed as those who 
will stay in this country. 

I, too, want to fight against the siege that we think we might be 
under. And so I just simply say to you that your solutions are not 
the answers. Frankly, legal status is complicated, the documents 
are complicated, and therefore it will be questionable whether they 
would know how to do this. 

To the professor, let me say this, that I appreciate very much the 
intellect that you brought to this. But I take issue with your New 
York Post editorial, where you indicate that we do not dignify the 
freedom riders of the 1960’s with those who have come this time. 
Since I happen to know personally many of the freedom riders of 
the 1960’s movement, I would venture to say to you that they 
would empathize with the immigrant freedom riders, some of 
whom are legal status individuals who come simply for a way of 
accessing justice. And I would caution you on suggesting that their 
ride denigrates the ride of the 1960’s. 

And that’s why I would be concerned with this kind of legisla-
tion, Mr. Chairman. Frankly, I think we can authorize this all day 
long. This is pie in the sky. We don’t have the money. And it is 
going to be an enormous burden on these cities. And I’m going to 
join my local governments all over the nation fighting against this 
excessive burden. 

Because the real crux of the issue—because I’m not abandoning 
securing the homeland—is providing the resources for the home-
land security and the INS offices, so that when they got a call from 
those law enforcement officers in Pennsylvania, they didn’t say I 
can’t be bothered; they got right there and dealt with the issue and 
knew how to deal with it. 

And then separating out this whole idea that all of us are fight-
ing terrorists by having law enforcement officers pick up simple im-
migrants who are here, maybe illegally—maybe illegally, I’ll ac-
knowledge that—but are not here trying to do us any harm. And 
you go back and look at your facts on 9/11 and not—this CLEAR 
Act couldn’t have done anything about it. I’m against over-stays. 
The INS needs to deal with that—now the BCIS. Not this effort 
that you’ve got here that’s not going to do anything. 

Mr. Chairman, as I yield, let me provide information—I would 
ask unanimous consent to put in the record opposition by these 
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groups: The American Civil Liberties Union, that talks about the 
public safety issues and civil liberties violation. I ask unanimous 
consent to put that into the record. A statement by Leslie Orloff, 
director, Immigrant Women Program, NOW Legal Defense and 
Education, specifically talks about the fact that you lose the domes-
tic violence issue, where these women are afraid to even come for-
ward. I don’t know how many of the witnesses have talked to 
smuggled-in individuals who have been abused, who we need to be 
able to have law enforcement breaking that smuggling ring and we 
can’t do it if we don’t engage the immigrants. 

I’d like to put into the record, by MALDEF, a testimony that 
they would argue against this in terms of the fact that racial 
profiling and also the fact that safety issues are involved. 

Do I have any more? One more. 
And I have another one, Mr. Chairman, if you would. This was 

put in by—this is pages and pages from different States, national 
organizations, the American Anti-Discrimination, American Immi-
gration Lawyers, Anti-Defamation League, Arab American Insti-
tute—this goes on and on. Catholic Legal Immigration Network, 
Hebrew Immigrant Aid Society, Leadership Conference on Civil 
Rights, National Coalition Against Domestic Violence. We have 
from Alabama, Arizona, California, Colorado, Connecticut, District 
of Columbia, Florida, Georgia, Hawaii, Illinois, and just almost 50 
States where there are organizations that are opposing this legisla-
tion. 

I ask unanimous consent, Mr. Chairman, to put these in. And I 
thank the witnesses. I know this is not the end, but I do have to 
depart. And I do thank my guests, Mr. Deal and Mr. Norwood, for 
making this a very lively hearing this afternoon. 

Mr. HOSTETTLER. Without objection. 
Ms. JACKSON LEE. Thank you. 
[The information follows in the Appendix] 
Mr. HOSTETTLER. The gentlelady’s time has expired. The chair 

now recognizes the gentleman from Georgia, Mr. Deal, for 5 min-
utes. 

Mr. DEAL. Thank you, Mr. Chairman. Thank you for your allow-
ance of Mr. Norwood and I to appear today. And thanks to the 
Members of the Committee as well. 

I think several things have become very clear. One is that—and 
that’s no pun intended—is that there is certainly a difference of 
opinion as to whether or not we should enforce immigration laws 
or we should ignore it. And that is really at the heart of this de-
bate. It springs up in many fashions. 

One thing that has occurred to me, however, in listening to the 
discussions here is the descriptions that have been used to talk 
about the provisions of the act. On the one hand, Mr. Flake calls 
it a band-aid, and on the other, Mr. Quan says it’s too much. It’s 
either one or the other, or maybe it’s somewhere mixed in-between. 

But the issue of whether or not it’s an unfunded mandate is an 
interesting one. My local governments back home, whether it be 
the school board that’s impacted severely by the effects of illegal 
immigration, where it is the local hospital that is impacted, wheth-
er it be every social agency and especially the law enforcement offi-
cers, where over half of the felonies and those incarcerated in my 
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local jail are now illegally in this country to begin with, they would 
say that the largest unfunded mandate that we have now is the 
fact that the Federal Government is not enforcing its immigration 
laws to begin with. 

Now, the comment that I would like to ask a question about is 
that if Arizona, California, and Texas—and other States perhaps, 
in-between—have no interest in this legislation and regard the way 
it is worded as punitive, in that if they do not do certain things 
they are subject to losing certain funds, what if we flipped the coin 
and simply said, on the other hand, okay, if you don’t want to do 
that, you don’t have to; we’re not going to have any sanctions 
against you. What if we reworded this act to say, This act author-
izes those jurisdictions that are willing to cooperate and who will 
assist Federal immigration authorities to receive additional funds 
to compensate for the costs of their services. That way, you have 
a right to choose. 

Now, I daresay if we had legislation like that in place, Mr. Nor-
wood’s district and my district would probably take advantage of 
that. And I daresay that those jurisdictions in the State of Georgia 
that did not, their citizens would rise up in protest and demand to 
know why they didn’t. If it’s only the State of Georgia that did it, 
I think it would then soon be the Alabama citizens asking why 
aren’t you participating? 

Is there any merit to considering that approach? 
Mr. KOBACH. I think so. There certainly is. I mean, part of the 

problem here is that it’s been characterized as an unfunded man-
date when there really—it isn’t mandatory in the current wording, 
and I think that wording would make it even more clear that it’s 
not mandatory. And indeed, you know, SCAAP funds are funds 
that are tied to immigration enforcement, and this is—I think the 
Congress clarifying its intent as to what its priorities are in how 
States should assist in immigration enforcement. 

And that’s what, you know, SCAAP contemplates too, that kind 
of assistance. The notion that this is something new is clearly not 
the case. 287(g) of the Immigration and Nationality Act creates a 
much broader authority to do more than just, you know, arrest a 
person and then transfer them to Federal authority, but to do full 
enforcement in terms of assembling a case and operating as, effec-
tively, deputy INS agents. And Florida has seen amazing success 
with that. 

I mean, clearly, this assistance is something that Congress has 
invited and certainly would have the right to define. 

Mr. EDWARDS. If I might add, as I read the authorization provi-
sions at the beginning of the bill, what we have is basically just—
and I do take Kris Kobach’s point, to heart, that stating in there’s 
authorization when it already exists under the Constitution may 
add to the confusion, and you might therefore look at saying it as 
Kris worded it. 

But at the second part, the section that has a State function 
there, as I read it, there’s full federalism respected. There’s the op-
portunity for States to either act or not act at enacting a statute, 
a State statute that says clearly our law enforcement officers are 
authorized under our State laws to enforce immigration—Federal 
immigration laws to the extent authorized by the Federal Govern-
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ment. That’s not a mandate. It gives them the opportunity to do 
that and encouragement to do that. 

There is a carrot and stick approach in the bill, and that may 
be viewed by some as a stick because that second requirement of 
the States is not really a requirement, it’s an encouragement. It 
says, You should do this; the reason we think this should be done 
is because we condition receipt of SCAAP funds on that. 

However, SCAAP is only this past fiscal year that expired yester-
day was only $250 million. And Arizona experiences something like 
300-plus million-dollar costs just for housing the illegal aliens that 
it has. And that’s not to mention all the other criminal justice and 
processing and transportation costs and stuff. 

So, you know, it’s not really covering any costs, so it’s really a 
fairly low amount for a penalty there that you’re talking about. It’s 
not much of a stick, and it’s certainly not an unfunded Federal 
mandate because you would still have the opportunity to act or not 
act as a State or locality. 

Mr. MORGANELLI. With respect to this issue, what really gets me 
mad, really, is when I read, for example, in 2001, five States—Ari-
zona, 23 million; California, 225 million; Texas, $45 million; Flor-
ida, 28 million; New York City—New York, 94 million of SCAAP 
funds. That was 2001. And you know what? In many of those 
States we have sanctuary policies, where that—it’s costing those 
States tons of dollars and, as he just pointed out, not even reim-
bursing the total costs. 

But you know what? That’s costing Pennsylvania taxpayers and 
Georgia taxpayers and, you know, everywhere around the country 
that’s shared. And yet we have these States and the mayor telling 
us we’re not—we’re not going to ask anyone if they’re illegal or not. 
And the fact of the matter is these are all who have committed se-
rious crimes. 

Now, we’ve got to get a handle on this. And the only way to do 
so is to have the local law enforcement be able to identify and de-
tain, in the course of their job, as Congressman Norwood said, not 
racial profiling, not going—but in the course of their jobs. It will 
help solve the problem. 

It is not the total answer; we all know that. But when I see these 
States taking my tax dollars that I pay, in that quantity, and at 
the same time telling me, well, we’re not asking, we’re closing our 
eyes, we’re not allowed to ask, the police aren’t allowed to ask, and 
the police are going to be ordered not to—it’s an outrage. 

And quite frankly, there are—I think there was a civil action in 
New York, or perhaps contemplated, where the police weren’t al-
lowed to ask and serious crimes were committed by those same 
people who were released. There are liability issues that these cit-
ies and towns who have these sanctuary policies are going to start 
to experience if this continues. 

Mr. EDWARDS. Mr. Chairman, if I may just add one thought, if 
you’ll indulge? 

Congress every day conditions the receipt of Federal funds. I 
mean, you all the time say you have to do this in order to receive 
this money. So why is this any different? And why is this, even at 
such a very small amount of money comparatively, relatively 
speaking, even an issue? 
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And another thought, since the Chairman is allowing me to fili-
buster here——

Mr. HOSTETTLER. Doing that all day. 
Mr. EDWARDS. The opposition was quite generated here. So I 

would say Mr. Norwood has crafted a pretty effective bill that’s a 
live threat to opponents of it, it seems, because they are pulling 
out, apparently, all the stops to get all the groups that they can 
possibly get to sign a letter and to sign this or that, to petition 
against the bill. 

However, there’s a Roper poll—I’ll just cite one poll or draw at-
tention to it from my full testimony—a Roper poll from this past 
spring, and 85 percent—and something like two-thirds strongly 
agreed—that localities and local police and State police and so 
forth should be required to tell the Federal Government when they 
have an illegal in custody. 

So why is this controversial except in some little bowl of lib-
eralism? I don’t understand where controversy comes out of this. 

Mr. DEAL. Mr. Chairman, could I make one final statement? This 
has been an interesting day for me on the issue of immigration. 
Earlier today, Ms. Sánchez and I, on the Government Reform Com-
mittee, had a hearing on the issue of extradition and the problems 
we’re facing there. And we all wring our hands and commiserate 
with the widow whose husband, an officer in San Mateo, was lit-
erally executed by an illegal alien who had three times been de-
ported, and then killed her husband and fled back to Mexico. And 
the problem of now you cannot really extradite these back because 
of the Supreme Court decision of Mexico that the only way the 
State of California, because of the way their murder statutes are 
worded, would be able to get him back would be to assure Mexico 
first of all, no capital punishment; now they’ve gone so far as to 
say, even life imprisonment is not an acceptable basis for extra-
diting back. 

So the only way that, in that case, that the district attorneys 
there could get that individual back would be to reduce that to a 
manslaughter charge in order to get him back. The magnitude of 
this problem is horrendous. And I quite frankly think it is time 
that we stop waiting until those bad cases happen and we say, oh, 
that’s just such a terrible problem. It’s time to start being able to 
do something about it now. 

And I thank the Chairman and his indulgence for allowing me 
to be here today. Thank you. 

Mr. HOSTETTLER. The gentleman’s time has expired. The chair 
will now recognize himself for a second round of questions. And I 
appreciate the indulgence of the panel. I will make my questions 
very succinct to you. 

First of all, Professor Kobach, Mr. Quan states in his testimony 
the CLEAR Act would constitute an unfunded mandate to the 
States. How would you respond to that? 

Mr. KOBACH. Two ways. First, that if you look at the bill, off the 
top it’s not unfunded. Clearly, it would dramatically increase the 
funds that exist. And secondly, it’s not mandatory, so it’s not a 
mandate. I think he’s wrong on both accounts. But secondly, you 
have to look beyond just what happens in this act and the provi-
sion of money there. You have to look at the costs of illegal immi-
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gration—and this is a point that’s been made already—and the 
States are burying these costs. 

One of the greatest costs of illegal immigration is education. 
After the Supreme Court rendered its decision in Plyler v. Doe, it 
became clear that the States were obliged to provide education to 
illegal aliens here in this country of primary and secondary school 
age. That is a huge expense, and many States are, you know, 
bursting at the seams with schools that are poorly funded. And 
that only compounds the problem. 

Medical expenses have also been mentioned. There are known 
cases of illegal aliens who have crossed into the United States spe-
cifically to receive an operation, a very costly operation, knowing 
that full well—knowing full well that when they go to the hospital 
they cannot be turned away. 

There’s other social services, and there’s also the cost of law en-
forcement, primarily Federal Government law enforcement at this 
point, just the detention and the hearings and the process of trying 
to enforce our immigration laws. These are huge costs which the 
States themselves can—if they cooperate and if we get a handle on 
the immigration problem, you can start to recoup some of those 
costs. 

And I think, actually, one aspect of the CLEAR Act that I think 
really ought to be highlighted is the asset forfeiture provision. That 
will, I think, offer a huge potential for States to start to recoup 
some of those costs. And I think it’s easy to underestimate what 
that potentially—I mean, if you see what asset forfeiture has done 
in other areas, like drug enforcement, it is a massive impact on the 
ability to fund these operations. 

And so I don’t think it’s an unfunded mandate and I don’t think 
it’s anything close to it. 

Mr. HOSTETTLER. Mr. Edwards, opponents of the legislation 
claim that it would require State and local police to enforce the im-
migration laws. Do you believe the CLEAR Act forces, requires 
State and local police to enforce the immigration laws, as it’s writ-
ten? 

Mr. EDWARDS. No, sir, I do not. I believe that, as I explained a 
few moments ago, that States have a full opportunity to accept or 
reject writing a new law on their books. 

Now, another approach you might do is, reword the—I believe it 
was section 102, that says if a State or locality has a policy of non-
compliance with the Federal Government—and so you’d remove 
any opportunity for people to claim, falsely, I believe, that the 
States have to act or lose their SCAAP money, then just say, okay, 
you don’t have to pass a new law; but if anybody passes an affirma-
tive law that says you are not going to cooperate, such as the Hous-
ton sanctuary policy and so forth, then they would be ineligible for 
funding. Stuff like—an approach like that might work. 

Mr. HOSTETTLER. One more question for Mr. Kobach. In his testi-
mony, Mayor Quan states that if the Senate were to adopt the 
CLEAR Act, it would blatantly preempt State and local laws. Is 
that true? 

Mr. KOBACH. I’m glad you asked that question, because I—with 
all due respect to Mr. Quan’s statement, I would disagree with his 
characterization of preemption. H.R. 2671 does not fit within the 
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normal categories or preemption as the courts have understood pre-
emption to exist. Preemption occurs where the Federal Government 
displaces the State government’s authority to act completely. The 
three types of preemption that the courts have recognized—express 
preemption, field preemption, and conflict preemption—I won’t bore 
the remaining Committee Members by going into real detail here—
but this doesn’t fit any of those categories. 

A condition on the receipt of Federal funds in no way preempts—
displaces the State governments from the field. Indeed, the CLEAR 
Act actually invites State governments into the field. Moreover, by 
allowing State governments to make policy choices and, again, in-
viting them to make policy choices, it does not displace them from 
this area. So I’m not sure if he meant something else other than 
preemption. But under current case law, this is not an example of 
Congress preempting State authority. 

Mr. HOSTETTLER. Thank you. The chair now recognizes the gen-
tleman from Georgia, Mr. Norwood, for questions for 5 minutes. 

Mr. NORWOOD. Thank you, Mr. Chairman. I’m going to be very 
brief. There’s been so much misinformation about what the CLEAR 
Act does in terms of abuse of women and children, as if we were 
to pass this law, everybody—nobody would ever go to the police 
again. 

And I’d like to submit for the record, Mr. Chairman, the lan-
guage on what a U Visa is, which is available now and would be 
available after this act, so that we can be very clear that abused 
women, even though they could be deported because they’re illegal, 
they can get immunity under the U Visa simply because of abuse. 
So——

Mr. HOSTETTLER. Without objection. 
Mr. NORWOOD. Thank you. 
[The information referred to follows in the Appendix] 
Mr. NORWOOD. I want to go back to a little bit to what Congress-

man Deal and, I think, Mr. Kobach, you were talking about in 
terms of the costs to this country of not enforcing illegal immigra-
tion. And you were talking about the costs to the States, but it isn’t 
just the States. The Federal Government picks up a big piece of the 
cost for HUD housing. The Federal Government picks up a big 
piece of the cost for Medicare, hospitalization funding. So—Med-
icaid, I’m sorry. Thank you. I’ve listened too long today. 

The point is, there is no telling—there’s truly no telling—and I 
don’t know if we have an agency up here that can figure out what 
it really cost the nation with the invasion of 10 to 13 million illegal 
immigrants in this country. And for us to have places that want 
to have sanctuaries that refuse to even ask if you are a citizen of 
this country or not, is just amazing to me. 

And I’d like—we’ve got a lot of lawyers here. I need to ask a 
question, if I may, about Houston’s policy. The way I read their pol-
icy, they restrict their officers from contacting INS if an alien has 
been arrested for a Class C misdemeanor. In other words, their of-
ficers can’t ask any of the questions. Isn’t that illegal under Fed-
eral law? 

Mr. KOBACH. I think that—I have heard the argument made that 
State noncompliance of that level is illegal. I haven’t seen any case 
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law on the subject. I think an argument could be made that that 
does violate some provisions of current——

Mr. NORWOOD. Well, the current Federal law says you can’t re-
strict. But that’s basically what you do when you tell your law en-
forcement people do everything you need to do, but for God’s sake 
don’t ask them if they’re a citizen. Isn’t that restricting? 

Mr. EDWARDS. There was a provision added in the 1996 immigra-
tion law, the reform act, that does prohibit States and localities 
from that ostensibly, but——

Mr. NORWOOD. I guarantee you, I just read it this afternoon. 
Mr. EDWARDS. They’re still doing it. 
Mr. NORWOOD. My question is, though, would—by telling your 

police officers not to even ask a question, doesn’t that restrict, 
which is what the Federal law says you cannot do? 

Lastly, maybe you can explain this to me. In their order down 
in Houston, 500–5, they state that it is illegal to cross our borders 
without inspection. But it’s only illegal during the minutes that you 
cross the border. It becomes okay once you get inland, once you get 
into the country. I mean, that’s basically what they’re saying. 
They’re saying, yes, this is—we have immigration law that says 
you cannot cross our border, but once you cross that line and get 
into the country, no questions to be asked. That’s not illegal to be 
here, it was just illegal to cross the border. 

Is that true? 
Mr. KOBACH. Not under Federal law. The person’s still guilty of 

the criminal offense under the INA of entry without inspection. 
And I don’t know if they’re attempting to redefine the person’s Fed-
eral offenses or not; I don’t suppose that they are. But in effect, it 
seems to be that they are saying we aren’t going to encourage the 
enforcement of this Federal provision. 

Mr. NORWOOD. That sort of—it’s illegal to rob a bank until you 
leave the bank, then it’s okay. I mean, what——

Mr. KOBACH. And if I might add just one other thing here, while 
we’re talking about things that are kind of absurd in the law. The 
point was made earlier that this would somehow—that it’s some-
how a bad idea to have civil provisions of the INA be subject to ar-
rest by State and local police. The notion that somehow the civil 
ones are less extreme, the civil violations are less extreme than the 
criminal ones, simply doesn’t comport with reality. If you read 
through this thing, you find that the failure to change an address—
something that Mr. Quan mentioned—is actually a criminal viola-
tion of the act, but over-staying a visa, something that three of the 
hijackers did, is a civil violation. It’s not that the civil ones are less 
harmful to this country, it’s just that—it’s just the way the act is 
put together. 

Mr. NORWOOD. That’s part of what we’re trying to do in the 
CLEAR Act, is make this simpler. And it does. It will no longer be 
a civil violation when we get this—it’s going to be a felony. And 
that clears it up for many people on the streets. If every case is 
a felony, you need to deal with it. 

Mr. Chairman, you’ve been extremely gracious in allowing us to 
come in on your Subcommittee hearing. And I, for one, and I’m 
sure Congressman Deal are very grateful for the time you’ve given 
us. 
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Mr. HOSTETTLER. Well, it’s been an interesting hearing. The gen-
tleman’s time has expired. Does the gentleman from Georgia, Mr. 
Deal, wish to——

At this point the chair wishes to inform all Members that they 
have seven legislative days to insert further remarks into the 
record. 

And I want to thank the witnesses, Mr. Morganelli, Professor 
Kobach, Dr. Edwards, and Mayor Quan in absentia for your being 
here today and your answering our questions and testifying before 
this Subcommittee. Your participation has been invaluable in this 
process. 

The Committee’s business being completed, the——
Oh, and without objection and unanimous consent, I will offer 

the General Order of the Houston Police Department No. 500–5 
into the record. 

[The information referred to follows in the Appendix] 
Mr. HOSTETTLER. The business of the Subcommittee being com-

plete, we are adjourned. 
[Whereupon, at 7:15 p.m., the Subcommittee was adjourned.] 
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PREPARED STATEMENT OF CONGRESSWOMAN SHEILA JACKSON LEE 

I do not want local police forces to enforce immigration law. Immigration law is 
a complicated body of law that requires extensive training and expertise. Local law 
enforcement officials do not have the training and expertise that is necessary to de-
termine who is present lawfully and who is not. 

Community-based policing is one of the most powerful law enforcement tools 
available. By developing strong ties with local communities, police departments are 
able to obtain valuable information that helps them to fight crime. The development 
of community-based policing has been widely recognized as an effective tool for 
keeping kids off drugs, combating gang violence, and reducing crime rates in neigh-
borhoods around the country. 

In immigrant communities, it is particularly difficult for the police to establish the 
relationships that are the foundations for such successful police work. Many immi-
grants come from countries in which people are afraid of police, who may be corrupt 
or even violent, and the prospect of being reported to the immigration service would 
be further reason for distrusting the police. 

In some cities, criminals have exploited the fear that immigrant communities 
have of all law enforcement officials. For instance in Durham, North Carolina, 
thieves told their victims - in a community of migrant workers and new immigrants 
- that if they called the police they would be deported. Local police officers have 
found that people are being robbed multiple times and are not reporting the crimes 
because of such fear instilled by robbers. These immigrants are left vulnerable to 
crimes of all sorts, not just robbery. In 1998, Elena Gonzalez, an immigrant in New 
Jersey, was found murdered in the basement of her apartment. Friends of the 
woman say that the suspected murderer, her former boyfriend, threatened to report 
her to the INS if she did not do what she was told. 

I also want to point out that Immigrants have performed heroic deeds in our 
country. For instance, Kwame James, a Canadian immigrant, risked his life to sub-
due a terrorist on an airplane. This professional basketball player was one of the 
men who subdued shoe- bomber Richard Reid aboard a Paris-to-Miami flight in De-
cember of 2001. James had been playing for a French team and was on his way 
home when the attack occurred. Asleep, he awoke to a plane full of screaming peo-
ple. A flight attendant approached him for help. He rushed back to where Reid was 
struggling with passengers and crew. At 6 feet 8 inches and 220 pounds, James still 
had to struggle to hold down Reid, who was about the same size. Afterwards, he 
saw the flight attendants take away Reid’s shoes, which were filled with plastic ex-
plosives. 

Many communities find it difficult financially to support a police force with the 
personnel and equipment necessary to perform regular police work. Requiring state 
and local police forces to report to the immigration service would be a misuse of 
these limited resources. The immigration service also has limited resources. The im-
migration service does not have the resources it needs to deport dangerous criminal 
aliens, prevent persons from unlawfully entering or remaining in the United States, 
and enforce immigration laws in the interior of the country. Having to respond to 
every state and local police officer’s report of someone who appears to be an illegal 
alien would prevent the immigration service from properly prioritizing its efforts. 

Local police can and should report immigrants to the immigration service in some 
situations. The decision to contact the immigration service, however, should be a 
matter of police discretion, not a federal requirement.

PREPARED STATEMENT OF CONGRESSMAN STEVE KING 

Chairman Hostettler, Thank you for holding this hearing. I am a cosponsor of the 
CLEAR Act because I believe we must do all we can to increase cooperation between 
federal and local law enforcement to apprehend and remove criminal illegal aliens. 
Law enforcement officers desperately need the tools the CLEAR Act gives them to 
protect residents from crime. 

Interior immigration enforcement is essential to the overall integrity of our immi-
gration system. There are over 340,000 alien absconders-illegal aliens under a final 
order of removal-who have evaded capture. We must give law enforcement the tools 
they need to get these criminals out of our communities. It makes sense to utilize 
state and local officers to improve the enforcement of our immigration laws. At the 
same time we must also ensure that the federal government, particularly the Bu-
reau of Immigration and Customs Enforcement (ICE) is responsive to local law en-
forcement and provides them with the necessary back up and follow through. There 
have been situations in the past where local authorities arrest illegal aliens, only 
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to have the federal immigration authorities fail to follow through and take custody 
of these criminals-resulting in the release of a criminal alien. Release of a criminal 
alien due to lack of follow through is a grave miscarriage of justice. I will not stand 
for such neglect of duty. Local officers need and deserve our help. 

I am also appalled by the so-called ‘‘sanctuary’’ policies of certain localities. These 
policies prohibit an officer from reporting violations of our immigration laws to the 
federal authorities. Such sanctuary policies are against the law. Localities that di-
rect their officers not to inquire about a criminal’s immigration status not only un-
dermine United States immigration policy, they also hurt their own communities by 
not turning illegal aliens over to federal authorities. Instead, these criminal illegal 
aliens go on to commit further crimes that could have been prevented. 

Thank you Mr. Chairman, I look forward to hearing from the witnesses today and 
commend Mr. Norwood for his work on the CLEAR Act.
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PREPARED STATEMENT OF CONGRESSWOMAN ZOE LOFGREN 

Mr. Chairman, this bill, the ‘‘Clear Law Enforcement for Criminal Alien Removal 
Act’’, has so many things wrong with it, we would have to be here for hours just 
to list them. With every new read of this bill, I discover more and more problems 
that raise very serious concerns. Let me just list a few. 

First, who better to listen to about law enforcement than the individuals respon-
sible for keeping us safe - our local police chiefs? I have listened and they tell me 
this bill would be terrible for their police forces. 

In a letter to Senator Feinstein, the California Police Chiefs’ Association says, ‘‘It 
is the strong opinion of the California Police Chiefs’ Association that in order for 
local and state law enforcement organizations to be effective partners with their 
communities, it is imperative that they not be placed in the role of detaining and 
arresting individuals based solely on a change in their immigration status.’’

Their letter continues, ‘‘the proposed CLEAR Act, however, undermines the funda-
mental partnerships that our police agencies have with their communities. That 
partnership is essential to effective law enforcement.’’ Let me repeat, the California 
Police Chiefs’ Association, comprised of experts on law enforcement, says the 
CLEAR Act will undermine the fundamental partnerships with communities that 
are essential to effective law enforcement. If this does not convince everyone that 
this is a bad bill, then I don’t know what will. 

Second, I am concerned about the additional funding this bill will purportedly au-
thorize for our already strapped local law enforcement agencies. Every year it is a 
fight to get the little reimbursements we can from the State Criminal Alien Assist-
ance Program (SCAAP). The President zeros out the SCAAP budget and we fight 
to get whatever we can. 

Moreover, SCAAP reimbursements currently only allow for reimbursements for 
criminal aliens, not immigration violators without criminal history. This bill will 
give no SCAAP funding for all the new non-criminal immigrants the local police will 
have to hold in their jails and prisons. 

Furthermore, the Department of Justice is trying to eliminate funding for so-
called ‘‘unverifiable’’ claims for reimbursement that could cut reimbursements in my 
home state of California by fourteen percent. They have also decided to change re-
imbursements so that states will only be reimbursed for convicted criminals. That 
would mean further cuts by about 18 percent around the country. 

With all these cuts in SCAAP and restrictions on the reimbursement formula, how 
do we expect that states will be reimbursed for all the new non-criminal aliens they 
are supposed to detain? 

Our local police officers are already strapped for cash trying to deal with local law 
enforcement and now with homeland security. How are they expected to do their 
regular job, homeland security, and now immigration enforcement that they are not 
even trained to do? 

California has the highest SCAAP funding levels and the highest number of un-
documented immigrants. We will have to shoulder most of the burden without reim-
bursement for a job that belongs to the federal government. 

Another serious concern is with the language of this legislation. It states ‘‘Not-
withstanding any other provision of law and reaffirming the existing general author-
ity, law enforcement personnel of a State or a political subdivision of a State are 
fully authorized to investigate, apprehend, detain, or remove aliens in the United 
States . . .’’

What does it mean to ‘‘investigate, apprehend, detain, or remove’’ aliens? We have 
an entire immigration law written for the federal Department of Homeland Secu-
rity, not for local law enforcement. Every detail is set out in the Immigration and 
Nationality Act for the federal government, not state and local law enforcement. 

Finally, as a member of the Select Committee on Homeland Security, I am very 
concerned that the Department of Homeland Security will become so bogged down 
in answering calls from local law enforcement about non-criminal immigrants that 
they will be diverted from their primary mission - protecting us from terrorism. 

These are just some of my concerns with the CLEAR Act. I have many others, 
from the overload on the National Criminal Information Center (NCIC) database to 
the high potential for profiling this bill will create. 

This is a terrible bill that will have reverberating effects not only on immigrants 
around the country, but also on our national security, and the ability for our local 
law enforcement to keep us safe. I hope members on this Subcommittee will listen 
to the experts and oppose the CLEAR Act.’’
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PREPARED STATEMENT OF CONGRESSWOMAN LINDA T. SÁNCHEZ 

Thank you, Chairman Hostettler and Ranking Member Jackson Lee for convening 
this important legislative hearing today to hear testimony on H.R. 2671, the ‘‘Clear 
Law Enforcement for Criminal Alien Removal Act of 2003’’ commonly known as the 
CLEAR Act. 

I believe that the CLEAR Act is one of the most dangerous and potentially dam-
aging bills this Subcommittee has considered. The CLEAR Act is detrimental to our 
police departments, the safety of our immigrant and non-immigrant communities, 
and our national security. 

CLEAR ACT BURDENS STATE LAW ENFORCEMENT AGENCIES AND BUDGETS 

The CLEAR Act puts a substantial burden on the state and local law enforcement 
agencies, state and local budgets, and taxpayers. 

The CLEAR Act will require state and local law enforcement agents to be police 
officers, first responders, and immigration agents. America’s state and local law en-
forcement agencies have their hands full fighting crimes and keeping our streets 
safe. Since the terrorist attacks of 9/11, state and local law enforcement agents have 
been given the added responsibilities of being ‘‘first responders,’’ our first line of de-
fense against a terrorist attack. The CLEAR Act adds to these substantial burdens 
the responsibility of enforcing federal civil immigration laws. This is no easy task. 
To properly enforce federal immigration laws, police officers will have to be knowl-
edgeable of subjects like H-1B visas, asylum, and Temporary Protected Status. It 
takes Federal immigration agents 17 weeks of training to learn the basics of these 
subjects, not to mention the time it takes to understand the thousands of nuances 
of federal immigration law. 

The CLEAR Act will also make it much more difficult for state and local law en-
forcement agents to protect the communities they serve. Turning police officers into 
immigration agents will destroy trust, cause many immigrants to avoid contact with 
law enforcement agents, and deter immigrants from helping with criminal investiga-
tions. The fear of being imprisoned or deported will cause victims, witnesses, or con-
cerned citizens in immigrant communities from contacting police officers with infor-
mation about crimes. This fear may prove to be a slippery slope and result in immi-
grants not informing fire departments and emergency rescue personnel of emer-
gencies. 

This is a concern that has been repeated by law enforcement agencies across the 
country. For example, the California Police Chiefs Association, Inc. recently said in 
a letter to Senator Dianne Feinstein:

The proposed CLEAR Act . . . undermines the fundamental partnerships 
that our police agencies have with their communities. That partnership is 
essential to effective law enforcement. The CLEAR Act effectively will turn 
our police officers into immigration agents. The unintended consequence of 
this bill will be to chill the willingness of immigrants to come forward and 
report crimes or other suspicious activities.

The result of the CLEAR Act will be to set back years of community policing ef-
forts and attempts by law enforcement agencies to build goodwill in the community. 
The CLEAR Act, therefore, makes communities less safe, not more safe. 

Additionally, the CLEAR Act makes communities less safe because it diverts law 
enforcement resources away from criminal investigations and arrests, and 
misdirects those resources to investigations of administrative or civil immigration 
violations. 

THE CLEAR ACT REQUIRES NO POLICE TRAINING ON IMMIGRATION LAW 

While the CLEAR Act gives state and local police officers the added responsibility 
of enforcing federal immigration laws, it does nothing to ensure the officers will be 
adequately trained to enforce those laws. Under Section 109(a) of the CLEAR Act, 
within 180 days of enactment the Attorney General or the Secretary of the Depart-
ment of Homeland Security are required to develop a training manual to teach state 
and local law enforcement personnel about how to enforce federal civil immigration 
law. However, the training is not mandatory. Under Section 109(d) of the CLEAR 
Act, the ‘‘Clarification’’ provision, states and localities are not required to take any 
immigration training courses as a prerequisite to enforcing immigration laws. Spe-
cifically, section 109(d) says, ‘‘Nothing in this Act or any other provision of law shall 
be construed as making any immigration-related training a requirement for or pre-
requisite to any State or local law enforcement officer to enforce Federal immigra-
tion laws in the normal course of carrying out their law enforcement duties.’’
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As a further obstacle to training state and local police officers on immigration law, 
Section 109(b)(1) of the CLEAR Act allows the Attorney General or the Secretary 
of DHS to charge states and localities a fee of up to 50% of the total cost to acquire 
the training manuals. 

PENALIZES STATES FOR NON-COMPLIANCE 

The CLEAR Act strikes another blow to state and local law enforcement efforts 
imposing severe penalties for non-compliance. While the CLEAR Act does not explic-
itly mandate that states enforce federal immigration laws, states that refuse to do 
so will lose their federal funding. If a state does not pass legislation within two 
years of enactment of the CLEAR Act explicitly authorizing law enforcement agents 
to enforce immigration laws, the state will lose funding under § 241(i) of the Immi-
gration and Naturalization Act. States will also lose funding under § 241(i) if they 
do not give background information about apprehended illegal aliens to the Depart-
ment of Justice and the Department of Homeland Security. 

The loss of federal funding will be very damaging for many states, including my 
home state of California. While the CLEAR Act increases appropriation for the 
SCAAP programs, it fails to change the formula for allocating funds. Under the new 
formula, states are only reimbursed for the costs of incarcerating unlawful immi-
grants who are convicted of a felony or two misdemeanors. The result of the CLEAR 
Act will be for California to lose all funding if they fail to comply, or continue to 
lose a substantial percentage of their SCAAP funding. 

THE CLEAR ACT IS A DANGER TO CITIZENS AND IMMIGRANTS 

The CLEAR Act makes the penalties for immigration violations more severe. 
Under the Act any non-citizens who are present in the United States will be fined, 
imprisoned for one year, or possibly both. The non-citizen will also be subject to for-
feiture of all of their assets. 

By far the most dangerous provision of the CLEAR Act for the immigrant commu-
nity is § 110 which grants law enforcement agents immunity from civil lawsuits as 
long as they act within the scope of their duties. This provision gives law enforce-
ment agents carte-blanche to engage in widespread racial profiling. Granting police 
officers immunity from civil lawsuits will no doubt result in some detentions and 
arrests based solely on an individual’s external ethnic appearance or the fact that 
they speak with an accent. American citizens and lawful immigrants alike will have 
no legal recourse when their civil rights are violated because officers will have total 
immunity. 

Furthermore, the CLEAR Act rewards states and localities for enforcing immigra-
tion laws by giving states half of the civil penalties or assets seized from apprehen-
sion of illegal aliens, as well as federal grants for equipment, technology, facilities, 
administrative costs, and incarceration costs 

THE CLEAR ACT HINDERS NATIONAL SECURITY 

The CLEAR Act is also an obstacle to protecting our country from dangerous 
criminals, as opposed to immigrants who have overstayed their visa. The CLEAR 
Act undermines the purpose and usefulness of the National Crime Information Cen-
ter (NCIC) database. The NCIC database is meant to be a tool used by the Federal 
Bureau of Investigation and local law enforcement agencies as a central information 
sources for wanted persons, persons with outstanding warrants, or other wanted 
criminals. Under the CLEAR Act, the Department of Homeland Security is required 
to provide NCIC with information on any person who has violated Federal immigra-
tion law. This includes civil and administrative immigration law violations. The re-
sult will be that potentially millions of people with minor immigration violations 
will be added to the NCIC. This result would be counterproductive to the NCIC’s 
purpose of finding criminals. 

The CLEAR Act is also a setback to national security because it diverts Depart-
ment of Homeland Security personnel and funds away from investigating and appre-
hending terrorists to processing civil immigration violations. The way to make our 
country secure, and prevent another terrorist attack is by investigating and arrest-
ing terrorists not immigrants. Immigrants and terrorists are not the same thing. 

CONCLUSION 

Mr. Chairman and Ms. Ranking Member, I look forward to hearing the testimony 
of our witnesses today. I hope they can address the many concerns that I share with 
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police departments across the country and immigration advocates about the dangers 
of the CLEAR Act.

PREPARED STATEMENT OF THE HONORABLE CHARLIE NORWOOD 

Thank you Mr. Chairman on holding this hearing today. I appreciate the oppor-
tunity to present the CLEAR Act to the Subcommittee and enter a discussion about 
the criminal alien crisis in our country. 

Sometimes in this job, it only takes one story to spark a fire in your belly and 
drive you to change the system. In this case, there are many stories to share, but 
let me share one story that really hits home for me. 

Miguel Angelo Gordoba is a child molester and illegally in our country. In August 
2001, he finished a four-year sentence at Rivers State Prison for molesting a 2-year 
old girl in Alma, Georgia. On the day he finished his sentence you would think he 
would be picked up and deported. As unbelievable as it sounds, the INS, now the 
Bureau of Immigration and Customs Enforcement, didn’t have his paperwork done. 
Subsequently, Mr. Gordoba registered as a sex offender, but when the county sheriff 
went to the listed address to check in on him, all he found was a vacant lot. 

Mr. Gordoba is one of 80,000 criminal aliens with standing deportation orders 
that are on the loose within our borders. 

When the Atlanta Journal Constitution printed an article on Mr. Gordoba late 
last year, I said that I would introduce legislation to empower law enforcement offi-
cials to help the INS ‘‘crack down on this problem.’’ That, ladies and gentleman, is 
what my colleagues and I are here today to present to you. 

But before we dive into the details of the bill, let me establish some facts. 
There are upwards of 400,000 individuals who have received final deportation or-

ders that are hiding in our communities. Their appeals have run out, and those or-
ders tell them, ‘‘it’s time to go.’’ But, the Bureau of Immigration and Customs En-
forcement can’t find them! What’s worse, 80,000 of those people have criminal con-
victions, just like Miguel Angelo Gordoba! They were in the hands of our law en-
forcement. Can you imagine opening the doors of our prisons and letting 80,000 
criminals run back into the streets? Well folks, that’s exactly what has happened 
with these 80,000 criminal aliens. What’s more, 3,800 of those people with final de-
portation orders are from countries with a known Al-Qaeda presence. 

Let me say up front that I respect the new leadership at the Department of 
Homeland Security and appreciate the fact that they are acknowledging the INS’ 
past mistakes. But there is no way the 2,000 agents they have assigned to find some 
400,000 people can get the job done. They need help from the folks who come across 
these people everyday during routine traffic stops and during other activities in the 
course of their regular duty - police officers. In fact, Assistant Secretary of BICE, 
Michael Garcia, has agreed with this concept. 

Right now if a local officer in Augusta during the normal course of his duty pulls 
over a car for say . . . speeding, with someone who is illegally in our country, they 
have to call the Bureau of Immigration and Customs also referred to as BICE, verify 
their status, and wait until someone from BICE comes to pick them up. Sometimes 
they have to wait for hours on the roadside for the pickup to arrive. But most of 
the time BICE says they are too busy to come by and they tell the police to let the 
lawbreakers go. Unbelievable . . . and that’s just the tip of the iceberg. 

This landmark legislation has 10 steps to securing our streets. These steps are 
focused on clarifying authority, providing vital information to our law enforcement, 
and supplying them with additional resources to do their jobs. Allow me to briefly 
run through some of the major highlights. 

First and foremost, this bill will clarify that state and local officers have the in-
herent authority to arrest and detain criminal and illegal aliens during the course 
of their regular duty. We are a nation of laws and it is just plain common sense 
to allow these officers to enforce all the laws. 

Each locality and state has a choice if they want to enforce immigration laws. If 
a locality decides to enforce immigration laws, they will have access to $2.6 billion 
in federal funding, which they desperately need. If they chose not to, they will not 
be eligible for the $1 billion grant program created by the bill or any State Criminal 
Alien Assistance Program (SCAAP) funding. If a locality sticks its nose up at a set 
of federal laws, why on earth should they get federal funding to house the very 
criminal aliens they choose to harbor? 

We are also going to create a new category within NCIC, the National Crime In-
formation Center database, for immigration lawbreakers. This is the most accessible 
database that police officers have at their disposal; in fact, they can access it from 
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their patrol cars. The goal is to provide them with readily accessible information on 
all lawbreakers literally at their fingertips. 

All of this clarified authority is going to require more funding, training, and 
equipment. We certainly recognize that in this bill and have provided for a new 
grant program and training program to name just a few of the additional resources. 

One of the biggest complaints we heard from police officers in the field is how un-
cooperative BICE can be. Not anymore. . . . This bill allows state and local police 
to hold truly uncooperative federal agencies accountable by setting up an unprece-
dented administrative review process and fine schedule. 

Finally, and perhaps most importantly, we are going to ensure that from the time 
a local officer detains a criminal alien, there are no gaps between that moment, the 
criminal serving their time in prison - if any, and their deportation from the coun-
try. We are going to do that by expanding the Institutional Removal Program. Cur-
rently a pilot program, the Institutional Removal Program requires that a criminal’s 
deportation orders must be complete by the end of their sentence, and that BICE 
must pick them up at the prison and put them on a plane the day their sentence 
is complete. There will be no more individuals like Miguel Angelo Gordoba to worry 
about. 

Critics of this legislation will try to tell you that the CLEAR Act just promotes 
police abuse. I take great offense to that implication. This was an issue we did much 
research on prior to writing the bill. For the first time, police will have access to 
training on immigration laws and how to prevent civil rights abuses. I say to those 
critics, have some faith in your police. You imply they are just waiting for an excuse 
to abuse their powers. They deserve more respect than that. 

They also claim that the CLEAR Act will break down relations between police and 
immigrant communities. While I’m certainly sensitive to this vital relationship, I’m 
confident enactment of the CLEAR Act is not a threat - many other folks who know 
a great deal about the issue also agree. In fact, Assistant Secretary Michael Garcia 
of BICE, the agency’s number two official, has stated this argument has no grounds. 
Nor do the members of the endorsing law enforcement groups believe this is a valid 
argument. The fact is, individuals in all communities, including immigrant commu-
nities, want criminal aliens off their streets, that is exactly what the CLEAR Act 
will do. 

Also disappointing is the misconception that the CLEAR Act will scare victims of 
domestic violence into silence. There is already protection for immigrant victims of 
domestic violence under the law, it’s called the ‘‘U’’ visa, which protects victims, re-
gardless of their immigration status. The legislation that created the ‘‘U’’ visa, was 
drafted by Leslee Orloff, Director of the NOW (National Organization for Women) 
Legal Defense Fund. Orloff wrote, and the statute now reads, that the purpose of 
this new visa is to ‘‘strengthen the ability of law enforcement agencies to detect, in-
vestigate, and prosecute cases of domestic violence while offering protection to vic-
tims of such offenses. Creating a new nonimmigrant visa classification will facilitate 
the reporting of crimes to law enforcement officials by abused aliens who are not 
in lawful immigration status.’’ This ‘‘U’’ visa gives battered illegal aliens temporary 
legal status and then lets them obtain a green card after 3 years. While there is 
current protection under the law for these crime victims, this will certainly be an 
integral part of the training program provided in the CLEAR Act. 

This isn’t only legislation that our police need; it’s what people across the country 
want. A March 2003 Roper/ASW poll showed that ‘‘85% of Americans agree and 62% 
strongly agree that Congress should pass a law requiring state and local govern-
ments, and law enforcement agencies, to apprehend and turn over to the INS illegal 
immigrants with whom they come in contact.’’

The CLEAR Act currently has over 100 cosponsors and is endorsed by a number 
of law enforcement groups including: the National Sheriffs’ Association, Law En-
forcement Alliance of America, Southern States Police Benevolent Association, and 
the Friends of Immigration Law Enforcement. 

I thank the Chairman again for holding this very important hearing and hope 
that we can work together to enact this legislation.
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JAMES R. EDWARDS, JR., ADJUNCT FELLOW, HUDSON INSTITUTE 

ADDITIONAL RESPONSES TO QUESTIONS REGARDING H.R. 2671, THE CLEAR ACT, FROM 
OCTOBER 1, 2003, HEARING OF THE HOUSE IMMIGRATION SUBCOMMITTEE 

REPLY TO REP. SANCHEZ REGARDING THE IMMUNITY PROVISIONS: 

The immunity provisions of the CLEAR Act are carefully crafted to protect both 
individual police officers and law enforcement agencies against predatory or intimi-
dation lawsuits. At the same time, the provisions of Section 110 safeguard the indi-
viduals taken into custody pursuant to enforcement under the CLEAR Act. Sub-
section (a) grants police officers legal immunity from personal liability for enforcing 
immigration law violations within their official duties. It would relieve police officers 
from being subject to lawsuits against them as individuals simply for doing their 
jobs. 

The immunity under this subsection extends solely to lawful police work; an offi-
cer who abused his authority, committing a crime as he acts under color of law, 
would not be immune from prosecution for that offense. The ‘‘if’’ clause is key: ‘‘ . . . 
if the officer is acting within the scope of his or her official duties.’’ This language 
would by implication exclude abuses of power while acting under color of law. This 
is the same legal protection afforded anyone else in custody of officers of the law. 

However, for doing his job in compliance with his training and the standards and 
practices of law enforcement, a law officer would be free from worrying that he 
might be sued for the purpose of intimidation and harassment by the likes of ma-
rauding lawyers who use litigation and the threat of litigation as a weapon to ad-
vance a political agenda. Police officers who faithfully do their jobs, which are 
stressful and dangerous enough already, would not have to fear being sued, bank-
rupted, and having their lives put through the ringer when they did nothing wrong. 

Subsection (b) grants state and local police departments legal immunity from 
claims for monetary damages in connection with immigration enforcement. This pro-
vision holds law enforcement agencies immune from the kinds of lawsuits intended 
to intimidate, bleed public resources, and ultimately dissuade police from acting 
under the CLEAR Act. This immunity preserves policymaking for the appropriate, 
democratic arenas, not the courts. 

However, the immunity language provides an exception to the departmental im-
munity when one of its police officers commits a criminal offense during the enforce-
ment of immigration violations. In the case of overzealous officers, both officer and 
department would face liability, the officer criminal and his department civil. There-
fore, lawfulness is upheld, and the essential rights even of illegal aliens in the cus-
tody of an American police agency are protected. 

This section of the bill achieves a necessary and proper balance. It protects police 
officers and the departments they work for from unfounded, but expensive and de-
bilitating liability litigation (or the threat thereof), while also protecting the subjects 
of enforcement actions from being unlawfully mistreated by any police officers who 
would abuse and misuse the public trust and break the law they are sworn to up-
hold. 

REPLY TO REP. HOSTETTLER REGARDING CLEAR ACT REQUIREMENTS UPON 
STATE AND LOCAL LAW ENFORCEMENT: 

The CLEAR Act requires very little of state and local law enforcement officers and 
agencies that they are not already doing. The only new thing that all state and local 
police departments would have to do, regardless of their policies one way or the 
other toward immigration offenses and immigrants, would be to share intelligence. 
This would be part of fostering two-directional information sharing concerning the 
illegal and criminal aliens with whom law officers of a police agency come into con-
tact. Beyond this minimal information sharing, the legislation mandates nothing. 
The rest of the bill contains financial incentives for enforcing federal immigration 
law, which state and local law enforcement already has the inherent legal authority 
to do and most police officers and agencies across the country seek to do. 

Further, this information-sharing measure is not an unfunded mandate. Those po-
lice agencies whose policy does not restrict their officers from enforcing immigration 
violations or from cooperating with federal immigration authorities would qualify for 
certain federal funds, under the bill. Those funds would help cover any additional 
costs of complying with Section 105. However, insofar as police officers already cre-
ate records of their traffic stops, encounters with suspects, and the like, this provi-
sion would involve little more than providing that information already in hand to 
federal authorities, making them aware of such routine encounters where criminal 
and illegal aliens are involved. It essentially requires no more than the timely shar-
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ing of information about certain aliens encountered during normal police work - in-
formation already largely collected and on hand. 

Beyond timely information sharing, which is vital to increasing the chances of 
capture in another jurisdiction and at helping identify trends in immigration viola-
tor behavior, state and local law enforcers would bear no new requirements. They 
would now receive cooperation from federal immigration authorities instead of the 
cavalier ‘‘let them go’’ response. State and local police would have flexibility in how 
and when they detain, house, transport, and hand over custody of illegal criminal 
aliens to federal authorities. They would have to attend to all these aspects of law 
enforcement anyway, and now would receive federal reimbursement - or rapid re-
sponsiveness - in cases involving illegal criminal aliens for the associated costs of 
law enforcement, which already fall most heavily on localities. 

The only other requirement of state and local law enforcement would be to abide 
by the law and display standards of professionalism in the handling of cases involv-
ing illegal and criminal aliens. Otherwise, they would risk losing the CLEAR Act’s 
limited grant of legal immunity. However, requiring professionalism and lawful con-
duct of police work is no new requirement at all.
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TO: Friends of Immigration Law Enforcement 
FROM: Craig Nelsen, director 

TESTIMONY IN HOUSE ON NORWOOD BILL 

Yesterday in the House, the immigration subcommittee heard testimony on Rep 
Charlie Norwood’s CLEAR Act (H.R. 2671), a very excellent and important bill that 
would join local law enforcement with federal immigration authorities. Our side was 
well-represented by Kris Kobach, law professor and candidate for the 3rd Congres-
sional District in Kansas, John Morganelli, district attorney from Pennsylvania, and 
Jim Edwards, author and expert on the issue. I want to pass on the following note 
from Jim, and emphasize with Jim that the level of resistance we are beginning to 
see to this bill is a good indication of just how important it is: 

‘‘The opposition to the CLEAR Act is pulling out all the stops getting their immi-
grant rights’ advocacy groups sending letters for the committee hearing record 
against H.R. 2671. 

‘‘Time is of the essence. The record is held open for five legislative days for such 
things to be added. Please help get as many law enforcement officers, organizations, 
unions, officials, whoever supports the bill to send in a letter for inclusion in the 
record. 

‘‘The hearing was yesterday, Oct. 1. 
Send letters both snail mail and fax to 202–225–3672. Attached are a couple of 

pieces to work from to get letters started. 
Address the letters to: 
Rep. James Sensenbrenner 
Chairman, House Judiciary Committee 
Rep. John Hostettler 
Chairman, House Immigration Subcommittee 
2138 Rayburn House Office Bldg. 
Washington, D.C. 20515

STATE-LOCAL POLICE IMMIGRATION ENFORCEMENT BILL OUTLINE 

Authority: Clarifies in federal law that state and local law enforcement has au-
thority to enforce immigration law. Helps ensure that states or localities do not 
interfere with such authority. 

Individual Responsibility Assigned: Holds lawbreakers responsible for their illegal 
immigration. Adopts new penalties, plus asset forfeiture in certain cases, with the 
local jurisdiction that captures an illegal alien collecting half of the fine. 

Information Sharing: Puts available information regarding violators of immigra-
tion law on NCIC. Encourages all jurisdictions, whether or not they have a policy 
of not enforcing immigration law, to collect and report basic information about the 
illegal aliens with whom their officers come in contact in carrying out their normal 
duties, such as name, address, a physical description, and the circumstances of the 
encounter (e.g., a traffic stop). 

Additional Resources: Supplies additional resources to local law enforcement and 
Homeland Security. Increases authorization for SCAAP, detention and removal, and 
creates a new grant program for the purchase of equipment for housing and proc-
essing illegal aliens. 

Better Coordination: Directs the federal government to take custody of illegal 
aliens caught by a state or local police agency or pay the locality to detain the 
aliens. Allows creation of a transportation system to routinely collect illegal aliens 
from localities, including the usage of ICE or Border Patrol or U.S. Marshals, a 
state or local law enforcement agency, or private contractors. Streamlines usage of 
local jail facilities for alien detention. Expands Institutional Removal 

Program access. Allows greater access to alien screening and processing through 
technology. Expands the Institutional Removal Program. Federal Cooperation: Pro-
vides an administrative process for state and local law enforcers to hold uncoopera-
tive federal agencies accountable if there is a pattern or practice of routinely failing 
to cooperate or assist local police in a certain area with the enforcement of immigra-
tion violations. 

Training: Provides for training of local officers in immigration law enforcement for 
those jurisdictions whose policy is to enforce immigration violations, but not as a 
condition for enforcing the law. Legal Protection of Local Police: Grants police offi-
cers and law enforcement agencies immunity from legal liability for enforcing immi-
gration law.
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1 United States v. Brignoni-Ponce, 422 U.S. 873 (1975) 
2 See id., at 885–86 (holding that arrest violated Fourth Amendment because officers could not 

justify stop of car based only on ‘‘the apparent Mexican ancestry of the occupants.’’) 
3 See, e.g. Carrasca v. Pomeroy, 313 F.3d 828, 835–36 (3rd Cir. 2002) (refusing to ‘‘summarily 

dismiss’’ claim that arrest ‘‘was based solely on Plaintiffs’ appearance as Mexicans . . . further 
bolstering their racial profiling claim.’’) 

AMERICAN CIVIL LIBERTIES UNION, SUBMITTED BY TIMOTHY H. EDGAR, LEGISLATIVE 
COUNSEL 

Mr. Chairman, Representative Jackson-Lee and members of the subcommittee: 
On behalf of the American Civil Liberties Union (ACLU) we are pleased to submit 

the following statement for the record at this hearing on H.R. 2671, the ‘‘Clear Law 
Enforcement for Criminal Alien Removal (CLEAR) Act of 2003.’’ Despite its title, the 
CLEAR Act seeks to entangle local police officers with the enforcement of civil, not 
criminal, violations of federal immigration law. 

The ACLU is a non-partisan, non-profit organization with 330,000 members, dedi-
cating to preserving our freedoms as set forth in the Constitution. The promises of 
the Constitution, including those against discrimination and those against unrea-
sonable searches and seizures, apply to all persons within the United States, and 
thus protect both citizens and non-citizens. 

Policies that separate federal immigration enforcement and state and local law 
enforcement, such as those adopted by hundreds of communities across the country, 
are vital to preserving the civil liberties and safety of residents of immigrant com-
munities. The CLEAR Act would penalize governments and police forces that adopt 
such policies, substituting the federal government’s judgment for that of local police. 
Passing the CLEAR Act would be a serious mistake. 

Involving state and local law enforcement in immigration status issues would 
have a severe impact on the civil rights and civil liberties of all persons, citizens 
and non-citizens alike, who reside in communities with large immigrant popu-
lations. Such involvement is opposed by many police departments and local govern-
ments who fear it would undermine public safety. It is opposed by conservatives 
who are wary of establishing a precedent for state and local enforcement of federal 
civil regulatory schemes. Finally, such a policy is not supported by the Bush White 
House, except with respect to what it describes as a narrow class of ‘‘anti-terrorism’’ 
matters. 
Reversing Policies That Separate Local Law Enforcement from Immigration Enforce-

ment Would Undermine Civil Liberties and Provide a Green Light for Racial 
Profiling 

Reversing policies that separate immigration enforcement from local law enforce-
ment will increase racial profiling and other unjustified stops, not only of undocu-
mented workers, but also of legal residents and United States citizens who ‘‘look for-
eign.’’ Many of these problems have plagued earlier efforts of state and local law 
enforcement officers to become involved in civil immigration enforcement. For exam-
ple, an effort in 1997 in Chandler, Arizona on the part of local police to enforce im-
migration laws resulted in widespread civil rights abuses, including unjustified ar-
rests of legal residents and citizens of Mexican descent, severely strained police and 
community relations, and led to substantial liability on the part of the municipality. 

A policy that permits or encourages state and local law enforcement officers to 
stop and question persons for the purpose of enforcing federal immigration law is 
fraught with constitutional peril. Any stops made on the basis of racial appearance 
clearly violate the Fourth Amendment. As the Supreme Court has made clear, offi-
cers may not arrest individuals for immigration enforcement purposes except on the 
basis of probable cause.1 The Court also made clear that the bare fact that a person 
‘‘looks foreign’’ cannot supply probable cause.2 Indeed, relying on racial factors for 
the enforcement of any law, including immigration laws, is strictly forbidden under 
the Constitution and will lead to damages if officers engage in such conduct.3 Be-
cause of these problems, many state and local police departments and local govern-
ments, including New York City, Los Angeles, Seattle, Washington and Montgomery 
County, Maryland, have longstanding policies precluding their officers from becom-
ing entangled in immigration enforcement. 
Reversing Policies That Separate Local Law Enforcement from Immigration Enforce-

ment Would, According to Many Police Departments and Law Enforcement Offi-
cials, Seriously Undermine Public Safety 

Reversing such policies would also seriously erode public safety. While those who 
favor such a change could point to incidents of particular undocumented immigrants 
who were not detained as a result of such a policy, these incidents must be weighed 
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4 The National Immigration Forum has posted on its website a list of statements by local and 
state police from across the country, all opposing any attempt to enlist them in the enforcement 
of immigration laws. See Opposition to Local Enforcement of Immigration Laws, updated Octo-
ber 1, 2002, available at: http://www.immigrationforum.org/currentissues/articles/100102—
quotes.htm 

5 See Eric Schmitt, Two Conservatives Tell Bush They Oppose Plan for Police, N.Y. Times, 
June 2, 2002; Letter from Raymond Flynn, David Keene and Grover Norquist to President Bush, 
May 30, 3003, available at: http://www.immigrationforum.org/currentissues/articles/060302—
doj.htm 

6 Hines v. Davidowitz, 315 U.S. 52, 66–67 (1941) (striking down separate Pennsylvania scheme 
for registration of non-citizens, where federal government had already put in place such a 
scheme). 

against the police’s need to establish the trust and cooperation of their residents in 
order to solve crimes. Many state and local police departments who have considered 
these issues have decided that any benefits of involvement in immigration enforce-
ment matters would be seriously outweighed by the effect such a policy would have 
on undermining the trust and confidence of immigrant communities. Absent such 
trust, many local and state police are concerned that members of immigrant commu-
nities will fear contacting the police if they are a victim of crime or a witness to 
crime.4 

Having a specialized federal agency whose sole responsibility is immigration en-
forcement simply makes good sense, as it frees other agencies, such as state and 
local police, to investigate crime and to obtain the cooperation of the communities 
they serve and protect. Good law enforcement requires trust. Reversing policies that 
separate immigration enforcement from local law enforcement could drag state and 
local police into the business of questioning and detaining individuals solely on the 
basis of immigration status, driving a wedge between immigrant communities and 
the very police they need to keep their communities safe. 
Involving State and Local Police in Civil Immigration Enforcement Is Opposed by 

Conservatives, Who Fear It Could Set a Precedent For State and Local Involve-
ment in Enforcing Other Federal Regulatory Schemes 

Leading conservatives, including Grover Norquist, President of Americans for Tax 
Reform, and David Keene, Chairman of the American Conservative Union, have ex-
pressed opposition to having state police enforce civil immigration laws, denouncing 
it as a scheme that could lead to ‘‘nationalization of local law enforcement.’’ As they 
observe, ‘‘If local police are to enforce our immigration laws, will they soon be re-
quired to seek out and apprehend those who violate our environmental laws, or the 
Americans with Disabilities Act as well?″5 

These concerns arise because enlisting states in enforcing immigration laws would 
upset the basic federal scheme. Under our Constitution, immigration policy is a fed-
eral matter. The question of which non-citizens are permitted to stay in the United 
States, and which may be removed, is governed by a complex set of laws and regula-
tions which is implemented by a federal regulatory agency. These laws and regula-
tions have been described by the Supreme Court as ‘‘intimately blended and inter-
twined with responsibilities of the national government,’’ so that where the federal 
government has enacted ‘‘a complete scheme of regulation’’ on the subject of immi-
gration, ‘‘any concurrent state power that may exist is restricted to the narrowest 
of limits.’’6 State law enforcement officials are not trained in the complexities of im-
migration law and procedure, and are not well suited to make judgments about the 
enforcement of such laws. 

For these and other reasons, according to a 1996 memorandum from the Office 
of Legal Counsel (OLC) of the Department of Justice, while state and local police 
may lawfully assist federal immigration officials in certain respects, ‘‘[s]tate and 
local police lack recognized legal authority to stop and detain an alien solely on sus-
picion of civil deportability, as opposed to a criminal violation of the immigration 
laws or other laws.’’ In 2002, the Bush Administration announced it was reconsid-
ering this policy, and eventually endorsed an exception to this position in certain 
allegedly terrorism-related cases (discussed below). We agree with OLC’s 1996 con-
clusion that any use of state or local police to enforce civil immigration laws, regard-
less of whether the cases are said to be terrorism related, is vulnerable to legal chal-
lenge. 
Using State and Local Law Enforcement Officials to Enforce Immigration Law, Ex-

cept With Respect to a Narrow Class of ‘‘Anti-Terrorism’’ Cases, Is Not Supported 
by the Bush White House 

A wholesale reversal of these policies also appears to be at odds with the views 
of the Bush White House, which has endorsed expanding the role of state or local 
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7 See Letter from White House Counsel Alberto R. Gonzalez to Migration Policy Institute, 
June 24, 2002, available at: http://www.migrationpolicy.org/files/whitehouse.pdf 

law enforcement to arrest individuals for immigration offenses only in cases said to 
be related to terrorism. In 2002, controversy arose when the Justice Department an-
nounced that it would place the names of some non-citizens who were wanted only 
for committing immigration violations in the National Crime Information Center 
(NCIC) database, which is routinely consulted by state and local police. 

In response to these concerns, White House Counsel Alberto Gonzalez said that 
‘‘[o]nly high-risk aliens who fit a terrorist profile’’ would be placed in the NCIC.7 
President Bush’s stated preference for a ‘‘narrow’’ use of the NCIC would be com-
pletely undermined by a wholesale reversal of state and local government policies 
that generally prohibit their officers from enforcing immigration laws. 

As we explain above, we do not agree that creating an exception providing for 
state and local immigration enforcement in some cases would be legal or wise; nor 
do we agree that the cases this Administration calls terrorism-related - almost all 
of which involve very common, garden-variety immigration status violations - nec-
essarily have anything to do with terrorism. Nevertheless, a complete reversal of 
policies separate immigration and local law enforcement would plainly go beyond 
authorizing some state and local law enforcement officials to assist in enforcing im-
migration laws in some ‘‘narrow’’ subset of cases said to be terrorism-related. 

Conclusion 
Any benefits that might result from enlisting state and local police to enforce com-

plex federal immigration laws would be far outweighed by the serious consequences 
of such a change. A wholesale reversal of policies that separate immigration enforce-
ment from local law enforcement would (1) harm the civil rights and civil liberties 
of immigrant communities and lead to widespread racial profiling, (2) harm public 
safety by driving a wedge between immigrant communities and the police who serve 
and protect them, (3) harm our federal system by authorizing state and local police 
to enforce a civil federal regulatory scheme, and (4) complicate President Bush’s 
stated position of supporting state and local enforcement only in certain ‘‘narrow’’ 
circumstances said to be related to terrorism.

PREPARED STATEMENT OF MEXICAN AMERICAN LEGAL DEFENSE AND EDUCATIONAL 
FUND, SUBMITTED BY KATHERINE CULLITON, LEGISLATIVE STAFF ATTORNEY 

MALDEF OPPOSES USING FIRST RESPONDERS TO ENFORCE FEDERAL CIVIL 
IMMIGRATION LAWS 

Proponents of the Clear Law Enforcement for Criminal Alien Removal (‘‘CLEAR’’) 
Act (H.R. 2671) tell horror stories alleging that local police are not empowered to 
catch criminals who happen to be undocumented immigrants. None of the cases 
being put forward to justify the CLEAR Act would be solved by state and local police 
enforcing civil immigration laws. State and local police already have all the legal 
power needed to make the arrests necessary. We do not need a change in the laws 
for the criminals described in these horror stories to have been arrested and pros-
ecuted for their crimes and any of their immigration law violations. 

The CLEAR Act and similar proposals would have state and local police target 
all immigrants, criminals and non-criminals alike. There are approximately eight 
million undocumented immigrants in the U.S. It is a civil violation to be living in 
the U.S. without legal authorization. The overwhelming majority of these immi-
grants are hard-working families trying to make a better life for themselves. They 
are not criminals. 

If the CLEAR Act were enacted, first responders would have to use precious na-
tional and local security resources to reign in immigrants instead of doing the police 
work needed to keep America safe. Police across the country are opposed to such 
policies, because such policies would lead to a decrease in trust between police de-
partments and immigrant communities and an increase in vulnerability to crime 
and harassment in immigrant communities, for immigrants and those who ‘‘look 
like’’ immigrants, decreasing security for everyone. MALDEF, a national, non-
partisan, nonprofit organization that has been defending the civil rights of Latinos 
for 35 years, is also opposed to the CLEAR Act and similar proposals, for many of 
the same reasons, as set forth in the legal and factual analysis below. 
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IMMIGRANT/MINORITY COMMUNITIES WOULD BE LESS SAFE 

Latinos know from tough experience that when local police enforce federal civil 
immigration laws, neighborhoods become less safe. Crime victims are further victim-
ized by being unable to safely report the crimes against them. Witnesses of crimes 
committed against immigrants and citizens are afraid to come forward for fear they 
will be deported. Some examples of these situations are:

• Mexican national Petra Martinez was murdered along with her two-year-old 
son, Urel Martin, on July 19, 2003, in their home in a heavily-immigrant 
neighborhood in Clearwater, Florida. Local police believe that some members 
of the community have information, but are afraid to come forward for fear 
of immigration repercussions.

• ‘‘Jorge’’ is a sixteen-year-old boy who went to the police after escaping a kid-
napping situation, in which he was held captive and tortured by a gang of 
boys for days. Instead of helping Jorge, the police turned him over to immi-
gration and although he was a crime victim with no criminal record himself, 
he was sent to a maximum-security juvenile facility in Spokane, Washington.

• In Maine, a Honduran-American victim of robbery called the police. The po-
lice then tried to determine if he was legal and turned him over to the former 
Immigration and Naturalization Service (‘‘INS’’). He was eventually released, 
but he was also living with several other immigrants who were out of status, 
and were taken into INS custody. Such practices have an extreme chilling ef-
fect.

• On February 27, 2003, Lesley Orloff, Director of the National Organization 
for Women’s (‘‘NOW’’) Legal Defense Fund’s Immigrant Women Program tes-
tified that battered immigrant women’s fear of reporting abuse for fear of re-
taliation by their abusers is compounded by fear of deportation, and that: 
‘‘These issues preclude many battered immigrant women from requesting the 
help they need to counter the domestic violence they are experiencing in their 
lives.’’

• The NOW Legal Defense Fund survey demonstrated that fear of deportation 
was the most significant reason that battered immigrant women are much 
less likely to report abuse. This reality is exacerbated by state and local police 
threatening to enforce civil immigration laws, and is in direct contradiction 
to the legal protections for immigrant women set forth in the Violence 
Against Women Act.

Because community policing, i.e., building trust between police officers and the 
communities they patrol, is such a valuable tool for public safety, numerous police 
departments across the country have made public statements against becoming in-
volved in civil immigration enforcement. 

INCREASED RACIAL PROFILING IS FORESEEABLE 

Not only is safety compromised for Latinos and other minority/immigrant families 
and communities; to make matters worse, law enforcement’s use of racial profiling 
increases when state and local police think they are charged with enforcing federal 
civil immigration laws. For example:

• This past May in Riverside, California, local police officers demanded to see 
documents of all Latinos working in an avocado grove, harassing citizens, 
legal residents and undocumented immigrants alike and threatening to turn 
them over to the Border Patrol. One undocumented immigrant ran and was 
then assaulted by the local police. The Riverside Sheriff told the press that 
his department policy was that his officers should not be enforcing civil immi-
gration laws, but the officers were confused by the statements of Attorney 
General Ashcroft.

• Prior to 9/11, Latino civil rights groups reported a national trend of case after 
case of racial profiling of Latinos (including citizens and legal residents from 
all walks of life) when state and local police became involved in enforcement 
of federal civil immigration laws. For example, in Chandler, Arizona, police 
tried to assist the INS in raids and the Arizona Attorney General later found 
that residents were stopped repeatedly ‘‘for no other reason than their skin 
color or Mexican appearance or use of Spanish language.’’ In a Katy, Texas 
joint police-INS operation, local police stopped individuals in vehicles and in 
street sweeps based on Hispanic appearance only. This type of discrimination 
is prohibited by the U.S. Constitution.
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• Since 9/11, across the South, state and local police have been stopping Latinos 
and demanding their immigration papers, through the practice of racial 
profiling.

• When state and local police think they can enforce federal civil immigration 
laws, racial profiling of those who ‘‘look like’’ immigrants is highly foresee-
able.

Racial profiling is foreseeable because the CLEAR Act would allow local police to 
perform a role for which they are ill-equipped and have little or no training. When 
state and local police interact with immigrants, their actions are subject to strict 
scrutiny. Despite this high standard, many local police rely on race and national ori-
gin in determining who to detain, question, or arrest. 

Local police cannot properly discern between who is an asylum seeker, who has 
been the victim of human trafficking and is entitled to the new T-visa, who is out 
of status because their papers were mis-processed or lost by the former INS, which 
was notorious for the inaccuracy of its records, who has valid immigration appeal 
rights, and who is without documentation with no remedies yet still deserves the 
due process protections that the U.S. Constitution ensures for every person under 
the Bill of Rights. Local police are overwhelmed with public safety and community 
policing needs, and they are simply not properly trained in immigration laws. With-
out proper training, federal oversight and accountability, many officers simply 
choose to demand immigration documents from those who ‘‘look foreign,’’ which is 
a determination based on race, ethnicity and national origin. 

Section 109 of the CLEAR Act expressly states that training would not be re-
quired before local police are tasked to enforce federal civil immigration laws, break-
ing the model currently set forth under the Immigration and Nationality Act 
(‘‘INA’’). Section 1357(g) of the INA permits the use of state and local police to en-
force federal civil immigration law only under the limited statutory circumstances 
of a properly signed Memorandum of Understanding (‘‘MOU’’), which requires their 
training in the complexities of federal civil immigration laws. 

In contrast, the CLEAR Act would break the MOU rules requiring training under 
the INA, and it would completely gut civil rights protections in the process. Its spon-
sors acknowledge that racial profiling is foreseeable under these circumstances. In 
sum, while the CLEAR Act would not increase public safety or national security, 
it would provide an excuse to harass Latinos. 

ENFORCING CIVIL IMMIGRATION LAWS FALLS UNDER THE EXCLUSIVE 
JURISDICTION OF THE FEDERAL GOVERNMENT 

For the reasons discussed above, MALDEF urges Congress to vote against any 
policy that would encourage state and local police to become federal civil immigra-
tion law enforcers. This would be very dangerous public policy. Congress should in-
stead clarify that immigration enforcement is the job of the federal government, 
through the newly-created Department of Homeland Security (‘‘DHS’’). Federal law 
enforcement should concentrate on identifying the individuals who are most dan-
gerous. Instead of targeting or profiling all immigrants, a more effective strategy 
would be to investigate suspicious behavior in order to find the real terrorists. 

The CLEAR Act and similar proposals would not only decrease public safety and 
increase racial profiling, they would also contradict well-settled Supreme Court doc-
trine that civil immigration enforcement falls under the exclusive jurisdiction of the 
federal government. As the Department of Justice and the former INS acknowledged 
in their own rule-making procedure as recently as January of this year, the federal 
government and Congress have plenary power over immigration, and the States 
may not interfere. 

In 1996, the Department of Justice (‘‘DOJ’’) Office of Legal Counsel issued a legal 
opinion clarifying that state and local police may not enforce federal civil immigra-
tion laws, which falls under the exclusive jurisdiction of the federal government. 
The DOJ clarified that state and local police may assist only in cases of criminal 
violations of federal immigration laws, under the circumstances of a Terry stop; or 
in cases of emergency, if a special deputization has been undertaken by Justice and 
supervised by federal officials; or if an exceptional memorandum of understanding 
has been agreed to, in accordance with Section 1357(g) of the INA, which was en-
acted in 1996. 

However, during a June 2002 press conference, Attorney General Ashcroft ex-
pressed a different sentiment, and stated that he thought that state and local police 
have ‘‘inherent authority’’ to enforce federal civil immigration laws. Since then, the 
Department of Justice answered a Freedom of Information Act (‘‘FOIA’’) request as 
to the basis of this idea by denying access to the documents underlying this novel 
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interpretation. This FOIA request is now the subject of federal litigation, and a sec-
ond FOIA request, filed by the ACLU and numerous other groups, is still pending. 
During House Judiciary hearings this [July], Attorney General Ashcroft did not an-
swer Representative Linda Sanchez’ question about the basis of his idea that state 
and local police have ‘‘inherent authority’’ to enforce federal civil immigration laws. 
Representative Sanchez asked the question because the Attorney General’s state-
ment has led to increased racial profiling and harassment of Latino citizens and im-
migrants alike. But Attorney General Ashcroft avoided answering her question as 
to the basis of his idea. 

Since the Attorney General’s interpretation contradicts well-established Supreme 
Court doctrine about the exclusive federal plenary power to regulate immigration 
under the U.S. Constitution, it may be that the only legal basis for local law enforce-
ment’s expanded involvement in civil immigration matters is that which the Con-
gress would put into place through the CLEAR Act. However, in any case, Congress 
may not legislate in contravention of the U.S. Constitution. 

CONCLUSIONS AND RECOMMENDATIONS: 

Congress must not pass the CLEAR Act. As discussed above, demanding that 
state and local police enforce federal civil immigration laws would be very bad policy 
and alienate immigrant and minority communities, who are not the enemy. Latinos, 
for example, are very concerned about the war against terrorism. However, for all 
practical purposes, the CLEAR Act would mandate the excuse of racial profiling of 
Latinos and many other U.S. citizens and immigrants, especially people of color. 

For all these reasons, MALDEF urges the Congress and the DHS to clarify that 
enforcement of federal civil immigration laws falls under the exclusive mandate of 
the DHS. The 1996 Department of Justice (‘‘DOJ’’) Memorandum Opinion clarifying 
this conclusion and detailing the limited exceptions in which state and local police 
may enforce civil immigration laws should be reaffirmed. The only legal cir-
cumstances under which state and local police may get involved in civil immigration 
enforcement is through an MOU negotiated under Section 1357(g) of the INA, with 
proper training and federal accountability and oversight, to prevent abuse, including 
due process and civil rights violations. Furthermore, federal law enforcement should 
concentrate first on identifying dangerous criminals and terrorists, prioritizing pre-
cious national security resources in order to keep American communities safe. First 
responders such as state and local police should concentrate on protecting against 
crime and terrorism, while maintaining community policing practices recognizing 
America as a nation of immigrants. 

MALDEF supports the Rule of Law and is not against enforcement of federal im-
migration laws. However, Congress and the Administration have acknowledged that 
the system is broken; therefore, it must be acknowledged that many are out of sta-
tus through no fault of their own. The former INS lost and even shredded docu-
ments, and INS information is notoriously inaccurate. Comprehensive immigration 
reform is needed before any massive enforcement effort would not lead to serious 
due process violations and permanent damage to American democracy. 

Finally, careful review of the facts and the law shows that the crimes mentioned 
by supporters of the CLEAR Act could have been solved through existing laws. If 
this was not done in the cases at issue, Congress and the DHS should concentrate 
on identifying how existing law should be properly implemented to ensure protection 
against these egregious crimes. At the same, immigrant communities must also 
have safe access to police protection, including the ability to report crimes. If public 
safety and national security are truly a priority, the CLEAR Act must not be en-
acted, community policing practices must be supported and even encouraged, and 
the U.S. government should clarify that it values the assistance of immigrant com-
munities in fighting the war against terrorism.
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1 Margie McHugh, Executive Director of the New York Immigration Coalition, testimony be-
fore the Governmental Operations Committee and the Subcommittee on Immigration, New York 
City Council, May 5, 2003. 

September 16, 2003
Dear Member of Congress: 
We, the undersigned, urge you to oppose the Clear Law Enforcement for Criminal 

Alien Removal (CLEAR) Act, H.R. 2671, introduced by Representative Charles Nor-
wood (R-9th/GA). Despite its title and the rhetoric surrounding it, this bill would 
have dangerous consequences for public safety. 

We agree that our criminal laws need to be enforced in order to make our streets 
and communities safe. State and local police are currently authorized to enforce 
criminal laws, regardless of the immigration status of the perpetrator of the crime. 
They are also authorized to notify federal immigration agents about foreign nation-
als who have committed crimes. This authority is fully consistent with the public 
safety role of police. However, the CLEAR Act would force police to investigate and 
enforce federal civil immigration laws-for example, staying past the expiration date 
of a temporary visa is a civil immigration law violation. Asking local police to en-
force civil laws would actually have a detrimental effect on crime solving and pre-
vention. Newcomers and native-born residents alike, who are victims or witnesses 
of crime, would be less likely to approach local law enforcement for fear of exposing 
themselves or their immigrant family members to deportation. 

We have grave concerns about several provisions of this bill, and ask you to con-
sider the following: 

State and local police are not equipped to enforce federal civil immigration laws. 
Federal immigration agents undergo an intensive 17-week training course in immi-
gration law before they begin duty. The immigration code is among the most com-
plex bodies of law, even in comparison to the tax code. It is infeasible to adequately 
train 600,000 state and local police officers in immigration law enforcement. And 
at a time of severe budget crises, when local police departments are simultaneously 
laying off staff and responding to new homeland security mandates, tacking on such 
a wide body of federal laws to enforce would simply overwhelm these agencies. 

If newcomers and their families view local police as immigration agents, they will 
be discouraged from reporting crimes or serving as witnesses. It was no surprise that 
the Department of Justice’s similar effort last year (to give local police the authority 
to enforce civil immigration laws) was denounced by scores of local police depart-
ments. Police attribute plummeting crime rates over the last decade or so to the 
‘‘community policing’’ philosophy, where local police work to gain the trust and con-
fidence of the residents they are charged with protecting. Enactment of the CLEAR 
Act would undermine the efforts-and successes-of local police, as word that they are 
now immigration agents will spread like wildfire in newcomer communities. Imme-
diately, more immigrants and U.S. citizens with immigrant family members would 
decline to come forward to report crimes, fires, and other hazards, simply because 
they know that their immigration status or that of their family members would 
come under new scrutiny. When immigrants and their family members are scared 
to report crimes and suspicious activity, crimes go unsolved and the safety of the 
entire community is compromised. 

As organizations that work with immigrants on a regular basis, we can point to 
countless examples of the chilling effect this bill would have on crime reporting. For 
example, immigrant victims of domestic violence are often told by their batterers 
that if they report the abuse to authorities, they will be deported. This forces vic-
tims to decide between two nightmares: remaining with their abuser, or potentially 
facing separation from their children and leaving them at the mercy of the batterer. 
The decision to report abuse is already difficult enough. Fear of immigration con-
sequences on the part of the victim should never be a factor. Sadly, though, this 
is often the case. In fact, we know of situations in which the victim’s immigration 
status has indeed come under scrutiny, either by the local police investigating the 
situation or the judge adjudicating a protective order. When other domestic abuse 
victims see their friends and relatives in deportation proceedings because they 
sought help from authorities, the message is clear: do not report the crime or you 
will face even harsher consequences. 

This problem is not limited to domestic violence cases. Other examples show how 
criminals are not apprehended when immigrants begin to fear contact with local po-
lice, and stop reporting crimes or information. A Pakistani immigrant from Brook-
lyn, NY was stabbed in the foyer of his building in January 2003.1 To avoid having 
to make a police report (because he was undocumented and feared the con-
sequences), he told paramedics that he had stabbed himself. In Manhattan, a Mexi-
can teenager was raped, but was afraid to report it to police because of her own 
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2 Ibid. 
3 Tampa Tribue, ‘‘Police Appeal For Clues In Slaying Of Mom, Son,’’ Natashia Gregoire, July 

22, 2003. 

undocumented status.2 And in Clearwater, FL, the murder of an immigrant mother 
and her child may go unsolved because residents with clues or information of inter-
est to local police are afraid to come forward.3 These are isolated examples of what 
would quickly become an epidemic, should the CLEAR Act pass. 

In addition to the public safety concerns posed by this bill, it practically ensures 
the likelihood of civil rights abuses and wrongful arrests. There are nearly eleven 
million naturalized U.S. citizens, and more than twenty-five million native-born 
Americans of Latin American and Asian descent. Citizens are not required to carry 
proof of citizenship with them. Yet some police officers, vested with the authority 
proposed in the CLEAR Act, would inevitably stop and question people of certain 
ethnic backgrounds, who speak foreign languages, or who have accents-leading to 
violations of the rights of U.S. citizens and legal residents whose only offense is ‘‘ap-
pearing foreign.’’ Anticipating this, the bill purports to grant immunity from civil 
lawsuits for officers who enforce immigration laws. Such immunity is contrary to ef-
forts to eradicate racial profiling from U.S. law enforcement, and it will not stop in-
evitable costly and lengthy litigation. Finally, wrongful arrests are likely as the bill 
requires that the notoriously bad data maintained by the federal immigration serv-
ice be dumped into the National Crime Information Center database. This presents 
an administrative nightmare for state and local police, and again wastes precious 
resources at a time they can ill afford it. 

If passed, the CLEAR Act would make state and local law enforcement officers’ 
jobs nearly impossible, and would bring us further from, not closer to, the goal we 
all share of making our communities safer. We urge you to oppose it. 

Sincerely,
National Organizations
ACORN 
American-Arab Anti-Discrimination Committee (ADC) 
American Civil Liberties Union 
American Immigration Lawyers Association 
Amnesty International USA 
Anti-Defamation League 
Arab American Institute 
Asian American Legal Defense and Education Fund 
Catholic Legal Immigration Network, Inc. (CLINIC) 
The Committee for Inter-American Human Rights 
Episcopal Migration Ministries (EMM) 
Family Violence Prevention Fund 
Hebrew Immigrant Aid Society (HIAS) 
Immigrant Legal Resource Center 
Immigrant Women Program of NOW Legal Defense and Education Fund 
Immigration and Refugee Services of America 
Labor Council for Latin American Advancement (LCLAA) 
Lawyers Committee for Human Rights 
Leadership Conference on Civil Rights (LCCR) 
Love Sees No Borders 
Lutheran Immigration and Refugee Service 
Mexican American Legal Defense and Educational Fund (MALDEF) 
Muslim Public Affairs Council (MPAC) 
National Asian Pacific American Legal Consortium 
National Catholic Association of Diocesan Directors for Hispanic Ministry 

(NCADDHM) 
National Coalition Against Domestic Violence 
National Coalition for Asian Pacific American Community Development 
National Coalition for Haitian Rights 
National Council of La Raza 
National Employment Law Project 
National Immigration Forum 
National Immigration Law Center 
National Immigration Project of the National Lawyers Guild 
National Korean American Service and Education Consortium 
Network in Solidarity with the People of Guatemala (NISGUA) 
People For the American Way 
The Puerto Rican Legal Defense and Education Fund 
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Service Employees International Union (SEIU), AFL-CIO, CLC 
SHARE Foundation 
Sikh Mediawatch and Resource Task Force (SMART) 
Southeast Asia Resource Action Center (SEARAC) 
Tahirih Justice Center 
UNITE! 
United Food and Commercial Workers International Union (UFCW) 
United States Conference of Catholic Bishops
Regional, State, and Local Organizations
Alabama 
Hispanic Interest Coalition of Alabama
Arizona 
Addiction Services, P.C. 
Border Action Network 
Border Watch 
Florence Immigrant and Refugee Rights Project 
Tempe Hispanic Forum
California 
ACLU of Southern California 
American Arab Anti-Discrimination Committee, Los Angeles and Orange County 

Chapter 
Asian Law Alliance 
Asian Pacific American Legal Center of Southern California 
Asian Pacific Policy and Planning Council 
Catholic Charities of the Diocese of Santa Rosa 
Catholic Charities Refugee and Immigrant Services-San Diego 
Catholic Charities of San Jose 
Central American Resource Center (CARECEN)-Los Angeles 
Coalition for Humane Immigrant Rights of Los Angeles 
Darin M. Camarena Health Centers, Inc. 
East Bay Asian Local Development Corporation 
East San Jose Community Law Center 
Korean Resource Center of Los Angeles (KRC) 
Lawyers’ Committee for Civil Rights-San Francisco Bay Area 
Migration Policy and Resource Center/Occidental College, Los Angeles 
Newark Police Department 
Sexual Assault Crisis Agency (SACA) 
South Asian Network
Colorado 
9to5 Colorado 
Boulder County Safehouse 
Colorado Coalition Against Domestic Violence 
Fuerza Latina 
Los Companeros (San Juan Citizens Alliance) 
Rights for All People/Derechos Para Todos
Connecticut 
Catholic Charities Migration and Refugee Services-Hartford 
District of Columbia 
CARECEN-DC (Central American Resource Center) 
Washington Lawyers’ Committee for Civil Rights and Urban Affairs
Florida 
Catholic Charities of Orlando, Inc. 
Diocese of Orlando, Respect Life Office 
The Farmworker Association of Florida, Inc. 
Florida Immigrant Advocacy Center (FIAC) 
Latino Leadership, Inc. 
The Law Firm of M. Thomas Lobasz, P.A. 
Office for Farmworker Ministry
Georgia 
Immigration Services of Catholic Social Services-Atlanta
Hawaii 
Catholic Charities Community and Immigrant Services 
Na Loio - Immigrant Rights and Public Interest Legal Center
Illinois 
Alivio Medical Center 
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Dominican Literacy Center 
Heartland Alliance for Human Needs and Human Rights 
Illinois Coalition for Immigrant and Refugee Rights (ICIRR) 
The Immigration Project 
Korean American Resource & Cultural Center (KRCC) 
Latino Youth, Inc. 
Peregrinos por la Dignidad
Iowa 
Immigrant Rights Network of Iowa and Nebraska
Kansas 
El Centro, Inc.
Louisiana 
Catholic Charities Archdiocese of New Orleans 
Migration and Refugee Services/Catholic Diocese of Lafayette 
Office of Justice and Peace/Catholic Diocese of Lafayette
Maine 
Immigrant Legal Advocacy Project
Maryland 
Immigration Outreach Service Center (IOSC) 
Migrant and Refugee Cultural Support, Inc. (MIRECS)
Massachusetts 
Brazilian Immigrant Center 
Brazilian Resources and Services Network 
Brazilian Workers Center 
Irish Immigration Center 
Massachusetts Immigrant and Refugee Advocacy (MIRA) Coalition 
Massachusetts Law Reform Institute 
UFCW Local 1445
Michigan 
ACCESS (The Arab Community Center for Economic and Social Services) 
Hispanic American Council 
Michigan Organizing Project (MOP)
Minnesota 
Archdiocese of St. Paul & Minneapolis Hispanic Ministry Leadership Team 
C.N. Realty 
Minnesota Literacy Council 
Waseca Area Neighborhood Service Centre
Mississippi 
Catholic Charities of the Diocese of Jackson 
Catholic Diocese of Jackson 
Daughters of Charity 
Dominican Sisters 
Saint Anne Catholic Church
Nebraska 
NE Mexican American Commission 
Nebraska Appleseed Center for Law in the Public Interest
New Jersey 
Catholic Community Services, Refugee Resettlement and Immigration Assistance 

Programs-Newark 
Migration and Refugee Services/Diocese of Trenton 
New Jersey Coalition for Battered Women 
New Jersey Immigration Policy Network, Inc. 
Wind of the Spirit, Immigrant Resource Center
New Mexico 
MANA de Albuquerque (Mexican American National Association of Women)
New York 
Alianza Dominicana, Inc. 
Asian Americans For Equality, Inc. 
CUNY School of Law, Immigrant Initiatives 
Cabrini Immigrant Services 
Catholic Charities of Rockville Centre 
Central American Legal Assistance 
Central American Refugee Center 
Centro Salvadoreno 
Community Board 2 Manhattan 
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Face to Face 
The Forest Hills Community House 
Goddard Riverside Community Center 
Hotel Employees & Restaurant Employees Union, Local 100
Latin American Integration Center 
Marymount Manhattan College Institute for Immigrant Concerns 
New Immigrant Community Empowerment (NICE) - Jackson Heights 
New York Immigration Coalition 
New York State Defenders Association 
Rockland Immigration Coalition 
Safe Horizon 
Young Korean American Service & Education Center (YKASEC)
North Carolina 
Center for New North Carolinians 
Episcopal Farmworker Ministry 
FaithAction 
Latino Community Credit Union 
Latino Community Development Center 
North Carolina Justice and Community Development Center
Ohio 
Community Refugee & Immigration Services 
En Camino, Migrant and Immigrant Outreach/Diocese of Toledo
Oklahoma 
Asian American Community Service Association, Inc. 
Leblang, Sobel & Ashbaugh, P.L.L.P.
Rhode Island 
International Institute of Rhode Island, Inc.
Tennessee 
Garcia Labor Company, Inc. 
Highlander Research and Education Center 
Iraqi House 
Tennessee Immigrant and Refugee Rights Coalition (TIRRC)
Texas 
ARCA (Association for Residency and Citizenship of America) 
Association for Immigrants’ Equality and Freedom 
BARCA, Inc. 
Catholic Charities of Dallas, Immigration Counseling Services 
Catholic Family Service, Inc. 
Concilio de Inmigración 
Equal Justice Center 
Hines & Leigh, P.C. 
School for All 
Texas Civil Rights Project 
Texas Council on Family Violence
Virginia 
The Hispanic Committee of Virginia 
Office of Justice and Peace, Catholic Diocese of Richmond 
Refugee and Immigration Services, Catholic Diocese of Richmond 
Refugee & Immigration Services - Roanoke Office 
Tenants’ & Workers’ Support Committee 
Virginia Hispanic Chamber of Commerce 
Virginia Justice Center for Farm and Immigrant Workers
Washington 
Chinese Cultural Association 
El Centro de la Raza 
Northwest Immigrant Rights Project 
Washington Defender Association’s Immigration Project
Wisconsin 
La Causa, Inc. 
Voces de la Frontera
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A PHONY ‘FREEDOM RIDE’, BY KRIS W. KOBACH 

October 1, 2003—THE ‘‘Immigrant Workers Freedom Ride’’ descends on Wash-
ington today in what participants claim is a civil-rights protest like the original 
Freedom Ride of 1961. They insist that illegal aliens in America today face ‘‘injus-
tices’’ akin to those faced by African-Americans in the segregation era. Not only is 
their analogy absurd, their proposals are ill-conceived. 

The analogy is an affront to those who suffered true injustice prior to the passage 
of civil rights laws in the 1960s. Illegal immigrants are not law-abiding citizens 
whose constitutional rights are under siege due to racial animus. Rather, they are 
foreign nationals who have violated our laws - laws that apply to all non-citizens, 
regardless of race. 

And what they’re demanding are not rights at all, but the privilege of being above 
the rule of law. 

Their top demand is for an amnesty to legalize most of the more than 8 million 
illegal aliens already in the United States. 

That would make a mockery of our immigration laws - sending the message that 
they’re mere guidelines, not to be taken seriously because Congress is likely to 
waive them at any time. Worse, it would reward those who have broken the law 
- while double-crossing the more than 4 million aliens who are respecting it by wait-
ing patiently to enter the United States legally. 

Moreover, an amnesty for illegal aliens is not just a pardon for past offenses - it 
also gives legal status for the future. This is like telling a bank robber that he’s 
not just getting immunity from prosecution, but he can also keep the money he 
stole. 

Finally, amnesties don’t solve the problem of illegal immigration. They make it 
worse: Every amnesty of the past two decades has engendered another surge of ille-
gal immigration. Aliens flooded across the border - some expecting that another am-
nesty would soon follow, others intent on falsely claiming that they were eligible for 
the latest amnesty. (After the 1986 amnesty, the INS identified a whopping 398,000 
cases of fraud.) 

Past amnesties have also aided terrorists. Mahmud Abouhalima, a leader of the 
1993 World Trade Center bombing, was legalized under the 1986 amnesty (via a 
provision for seasonal agricultural workers, though he was a New York cabdriver). 
This let him travel abroad and return to America, including trips to Pakistan and 
Afghanistan for terrorist training. 

The activists also demand that the delays for immigration benefits be shortened. 
No question: These are too long. Despite improvements since President Bush took 
office, an application to reunite a husband and wife still averages nearly two years 
to process. Reuniting parents with children takes more than three years. 

But this points to a problem with their first demand: Amnesty for millions of 
illegals would increase the delays for those who obey the law. 

All amnesties require case-by-case interviews and documentation to review each 
applicant’s eligibility. Short of an unlikely infusion of tens of billions of dollars into 
the process, and the hiring of thousands of new federal immigration officers (which 
would take years), a massive new amnesty would vastly increase delays across the 
board. 

The third item on the activists’ shopping list is driver’s licenses for illegal aliens 
- a problem for law enforcement and national security. 

The driver’s license is the basic identity document in American society. Present 
one, and no further questions are asked. On our northern border, it’s an effective 
substitute for a U.S. passport. 

Making licenses available to illegal aliens entails a huge loss of security. States 
that let illegals acquire driver’s licenses must necessarily reduce the level of docu-
mentation they require (something recently proposed in the New York state Assem-
bly). Those lax standards make it easier for criminals to create false identities 
backed up by the imprimatur of a driver’s license. 

Worse, the driver’s license becomes a useful tool for terrorists. Virginia issued li-
censes to eight of the 9/11 terrorists - which they likely used to board the airplanes 
on that fateful day. Since it is plainly a matter of national security in the post-9/
11 era, Congress should consider stripping highway funds from states that do grant 
drivers’ licenses to illegals. 

The 9/11 killers exploited numerous weakness in the enforcement of our immigra-
tion laws. We have since corrected many of those vulnerabilities, but others remain. 
And the ‘‘Freedom Ride’’ activists’ agenda would undo many of the gains. 

Legal, orderly immigration is a positive force that has invigorated our country, 
our culture, and our economy for centuries. But there is no justification for illegal 
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immigration. For an even greater force lies at the core of America’s heritage and 
success - the rule of law. 

Kris W. Kobach, a law professor at the University of Missouri-Kansas City, served 
as counsel to Attorney General John Ashcroft in 2001–2003. He is now running for 
the U.S. Congress in the 3rd District of Kansas.
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WRITTEN TESTIMONY OF GROVER NORQUIST, PRESIDENT OF AMERICAN FOR TAX 
REFORM. 

Chairman Hostettler and other members of this committee, thank you for the op-
portunity to address you regarding H.R. 2671, the Clear Law Enforcement for 
Criminal Alien Removal (CLEAR) Act. 

My name is Grover Norquist and I am president Americans For Tax Reform 
(ATR), a non-partisan, not-for-profit non-partisan coalition of taxpayers and tax-
payer groups who oppose all federal and state tax increases. I submit my comments 
to you today in strong opposition to forcing state and local law enforcement to en-
force federal immigration laws. 

In April 2002, the Justice Department attempted to force state and local police 
into enforcing civil immigration laws. This proposal was met by a firestorm of oppo-
sition from state and local law enforcement, elected officials, and other organizations 
over fears that if the policy became law, it will set a dangerous precedent with re-
gard to the authority of state and local law enforcement agencies to enforce civil vio-
lations of many federal laws. Fortunately, the Department of Justice listened to the 
expressed concerns and backed off of their original proposal. 

Despite the Justice Department’s decision not to implement this policy, Rep-
resentative Charles Norwood (R-GA) introduced the Clear Law Enforcement for 
Criminal Alien Removal (CLEAR) Act (H.R. 2671) in the House on July 9, 2003. The 
legislation forces state and local law enforcement personnel to enforce federal immi-
gration laws. Furthermore, it starts the United States on a path towards estab-
lishing a National Police Force. 

I will outline the taxpayer’s concerns with this proposal, and explain our opposi-
tion to the expansion of federal law enforcement duties to state and local police 
forces. 

H.R. 2671 legislates the legal authority of police to enforce federal civil immigra-
tion laws (currently state and local police may only enforce criminal immigration 
laws, except in very specific circumstances), and requires them to either do so or 
lose certain federal funds. The bill further encourages police participation by award-
ing them assets seized from undocumented immigrants, permitting them to seek 
funds from the federal government for failure to pick up undocumented immigrants, 
and granting them limited immunity from lawsuits. 

The bill also mandates the entry of civil immigration information into the Na-
tional Crime Information Center (NCIC) database (a database of wanted persons 
maintained by the FBI for local law enforcement use). By inputting potentially mil-
lions of names of people with civil immigration law violations in the NCIC, this bill 
proposes a sweeping expansion of the scope of NCIC, and severely undermines its 
manageability. 

I will now explain several of the concerns that myself and members of the Center-
Right Coalition have with the CLEAR Act and the implications passage and enact-
ment of the law will have on local law enforcement. I addition, I would like to sub-
mit a letter signed by myself, Former Member of Congress Bob Barr, and David 
Keene, President of the American Conservative Union. 

Expansion of Federal Immigration Responsibilities Harms Local Law Enforce-
ment’s Efforts to Enhance National Security 

National security experts and state and local law enforcement agree that good in-
telligence and strong relationships are the keys to keeping our nation and streets 
safe. Mechanisms already exist in current law to foster cooperation between local 
law enforcement and federal agents when these types of partner ships are required 
partnerships are required. 

For example, in 1996, Congress amended the Immigration and Nationality Act to 
provide an appropriate forum for state and federal cooperation in the enforcement 
of federal immigration laws. Congress authorized the Attorney General to enter into 
a written agreement with a state or local, government under which local law en-
forcement officers could perform the functions of an immigration officer. These 
agreements would require that the local police officers receive appropriate training 
in federal immigration law, and that they perform these functions under the super-
vision of the Attorney General. Operating under this statute, the Attorney General 
can work with local authorities under conditions that ensure proper training and 
that preserve the exclusive authority of the federal government over immigration 
matters. 

NEW JOB DUTIES INCREASE THE BURDEN ON STATE AND LOCAL LAW 
ENFORCEMENT 

The number one priority of local police is ensuring public safety. Crime solving 
and prevention should not take a back seat to immigration law enforcement or any 
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other federal mandate. Adding immigration law enforcement to the job duties of 
local law enforcement diverts much-needed resources, and is at cross-purposes with 
their main goal: ensuring the safety and security of the communities they have 
pledged to serve. 

Because of the complexity and nuances involved, immigration law enforcement is 
an expensive proposition. It requires extensive training of agents unfamiliar with 
federal immigration law. 

The responsibilities of state and local police have increased immensely after the 
September 11th terrorist attacks, and they simply do not have extra time on their 
hands to take on what is rightly a federal duty. Federal immigration law is even 
more complex that the U.S. tax code, and enforcement of such should remain with 
the federal agents trained in these matters. Forcing state and local law enforcement 
agencies to enforce federal immigration laws will make police’s primary job-inves-
tigating, solving, and preventing real crimes-even harder. 

UNDERMINES STATE AND LOCAL GOVERNMENTS 

Expanding the responsibilities of federal immigration officers onto state and local 
police forces runs roughshod over state and local governments. The federal govern-
ment uses threats of decreased or eliminated federal funding in order to force local 
governments into participating in this program. Many state and local government 
bodies have passed laws and city council ordinances, preventing the deputization of 
local police as immigration agents. 

Since September 11th, resolutions and laws prohibiting civil immigration law en-
forcement by state and local police have passed in over twenty localities. These local 
governments understand that, even with the challenges of waging an international 
war on terrorism, turning police into immigration agents is not the solution to fixing 
our current immigration problem. 

FORCING IMMIGRATION LAW ENFORCEMENT DUTIES ONTO STATE AND LOCAL 
POLICE IS UNNEEDED AND UNNECESSARY LAW-MAKING 

As I mentioned earlier, mechanisms already exist within current law to foster co-
operation between local law enforcement and federal immigration agents. Several 
states and localities have entered into memorandums of understanding (MOUs) 
with the federal government, to confer civil immigration law enforcement powers on 
their local officers. These MOUs encourage important safeguards, including the 
training of local agents in immigration law. An MOU is currently in place in Flor-
ida, and others are being negotiated around the country. Congress should not over-
ride these safeguards by allowing any local police officer in the nation to enforce 
civil immigration laws, with no training or safeguards in place. 

It is important to note that local police already have the right and duty to enforce 
criminal law-this includes criminal immigration law violations and other crimes 
committed by foreign nationals. Legislation is simply not needed in order to confer 
these powers upon state and local law enforcement. State and local police are also 
currently authorized to notify federal immigration agents about arrests of foreign 
nationals for crimes they have (or are suspected of having) committed. This ability 
is fully consistent with the public safety role of police. 

CONCLUSION 

It is unrealistic to ask local police to take on the variety of specialized law en-
forcement functions currently the responsibility of the federal government. The leg-
islation that has been introduced places an unmanageable burden on local law en-
forcement by forcing state and local governments to pay their police forces to do the 
jobs of federal law enforcement agencies, raising questions, by the way, of the fed-
eral Anti-Deficiency Act. 

In order to ensure that state and local law enforcement agencies comply the fed-
eral government uses financial incentives and penalties to force them to take on the 
responsibilities of federal immigration personnel. In fact, the legislation introduced 
in the House of Representatives will discontinue federal funding to states and local-
ities if they do not implement statutes explicitly authorizing their law enforcement 
to enforce immigration laws within two years after the bill’s enactment. 

Passage of this legislation will represent a dramatic shift that is likely to damage 
local law enforcement, while raising troubling new questions about the intersection 
of local law enforcement and federal law. 

I along with members of the Center-Right Coalition support the efforts of Con-
gress and this Administration to fight terrorism at home and abroad. However, Con-
gress should not implement sweeping and unnecessary policy changes that place us 
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on the path towards creating a Federal Police Force, and which clearly violate prin-
ciples of federalism on which our Republic was founded and would cost taxpayers 
large sums of money to implement or will the program will become an unfunded 
mandate. 

Thank you for the opportunity to submit my testimony.

September 22, 2003
The Honorable George W. Bush 
President, United States of America 
The White House 
1600 Pennsylvania Avenue 
Washington, D.C. 20500
Dear Mr. President:
We are writing to express our concern over the July 9, 2003 introduction of H.R. 

2671, the Clear Law Enforcement for Criminal Alien Removal Act, or CLEAR Act 
of 2003. The legislation forces state and local law enforcement personnel to enforce 
federal immigration laws. It starts the United States on a path towards establishing 
a National Police Force. 

In the wake of the terrorist attacks on September 11th, 2001 and in the name 
of Homeland Security, some Members in Congress are attempting to force local law 
enforcement agencies to enforce federal immigration laws. To do this, however, 
these Members are taking the position that state and local law enforcement agen-
cies have the power and perhaps even an obligation to seek out and to apprehend 
those who violate federal civil as well as criminal laws. 

We are convinced that should the CLEAR Act become law, it will set a dangerous 
precedent with regard to the authority of state and local law enforcement agencies 
to enforce civil violations of many federal laws. If, as this bill requires, local police 
enforce our immigration laws, the next logical step is to require them to seek out 
and apprehend those who violate any and all federal laws. This would lead to the 
nationalization of local law enforcement. 

This is not just bad policy, it is not really needed. Mechanisms already exist to 
foster federal-local law enforcement cooperation. 

For example, in 1996, Congress amended the Immigration and Nationality Act to 
provide an appropriate forum for state and federal cooperation in the enforcement 
of federal immigration laws. Congress authorized the Attorney General to enter into 
a written agreement with a state or local, government under which local law en-
forcement officers could perform the functions of an immigration officer. These 
agreements would require that the local police officers receive appropriate training 
in federal immigration law, and that they perform these functions under the super-
vision of the Attorney General. Operating under this statute, the Attorney General 
can work with local authorities under conditions that ensure proper training and 
that preserve the exclusive authority of the federal government over immigration 
matters. 

The CLEAR Act will also place an unmanageable burden on local law enforcement 
by forcing state and local governments to pay their police forces to do the jobs of 
federal law enforcement agencies, raising questions, by the way, of the federal Anti-
Deficiency Act. Furthermore, in order to ensure that state and local law enforcement 
agencies comply with the CLEAR Act, the bill includes several financial incentives 
and penalties for failing to do so. In fact, the legislation will discontinue federal 
funding to states and localities if they do not implement statutes explicitly author-
izing their law enforcement to enforce immigration laws within two years after the 
bill’s enactment. 

We believe that the CLEAR Act represents a dramatic shift which is likely to 
damage local law enforcement, while raising troubling new questions about the 
intersection of local law enforcement and federal law. We support the efforts of Con-
gress and this Administration to fight terrorism at home and abroad. However, Con-
gress should not implement sweeping and unnecessary policy changes that place us 
on the path towards creating a Federal Police Force, and which clearly violate prin-
ciples of federalism on which our Republic was founded.

Sincerely,
Grover Norquist 
President, Americans for Tax Reform
David Keene 
President, American Conservative Union
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The Honorable Bob Barr 
Former Member of Congress 
American Conservative Union Foundation

cc: The Honorable Charlie Norwood 
U.S. House of Representatives 
U.S. Senate



175



176



177



178



179



180



181



182



183



184



185



186



187



188



189



190



191



192



193



194



195



196



197



198



199



200



201



202



203

Æ


